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In a recent case before it, the Supreme 
Court of the United States—Chapin v. Fye— 
dismissed a writ of error sued out to a 
State court because of a mistake of defend- 
ant in invoking in the State court the wrong 
clause of the constitution for the determina- 
tion of his rights. The holding of the 
supreme court was that a constitutional ques- 
tion which will give jurisdiction to the 
Supreme Court of the United States on writ of 
error to a State court is not raised by a con- 
tention in the State court that the State law 
in question violates the fifth and seventh 
amendments of the federal constitution, 
and a contention, made in the assignment of 
er'ors in the Supreme Court of the United 
States, that the law violates the fourteenth 
amendment, since the constitutional question 
must be raised in the State court, and the 
reference to the fifth and seventh amendments 
is insufficient for that purpose, because those 
amendments have no application to the pow- 
ers of the State. It appeared that defendant 
after judgment in the State court, excepted 
to the denial of his motion for a new trial on 
the ground, among others, that the statute 
in question was in violation of the fifth and 
seventh amendments to the constitution, and 
repeated that contention in the assignment 
of errors in the supreme court. Mr. Chief 
Justice Fuller, who wrote the opinion of the 
court, said that if a party to an action ina 
State court intends to invoke, for the pro- 
tection of his rights, the constitution of the 
United States or some treaty, statute, com- 
mission or authority of the United States, 
he must so declare. Mr. Justice Brown 
dissented, saying, that ‘‘it appears in this 
case that defendant intended to claim the 
benefit of the ‘due process of law’ clause of 
the fourteenth amendment, but inadvertently 
pitched his claim upon the fifth amendment, 
which also contains a similar clause, but is 
only applicable to proceedings in the federal 
courts. The mistake is so obvious, I think, 
the court should bave disregarded it and 
passed upon the merits.’’ 





The Harvard Law Review calls attention 
to the recent Colorado case of De Bord v. 
People, 61 Pac. Rep. 599, the decision of 
which does not appear to be sound or in ac- 
cord with the elementary principles govern- 
ing the law of jeopardy and former convic- 
tion. In that casethe defendant having 
committed an assault, went before a justice, 
apparently without fraudulent} intent and 
swore to a complaint charging himself with 
the offense, whereupon the justice sentenced 
him to pay a fine of three dollars. Shortly 
afterwards the assaulted party swore oyt a 
complaint before another justice and the de- 
fendant was brought before this second 
magistrate and his plea of former conviction 
being overruled he was fined five dollars. On 
the appeal this ruling was approved, the 
court holding that where proceedings before 
a justice of the peace were due solely to the 
defendant’s self-accusation, the resulting 
conviction was invalid. We quite agree with 
the Harvard Law Review in being unable to 
discover on what principle the decision can 
be supported. The plea of autrefois acquit 
rests on the rule that no one’ shall be twice 
put in jeopardy for the same offense. Sucha 
plea is, therefore, invalid, argues the Harvard 
Law Review, where the defendant’s previous 
conviction has been brought about by collusion 
with the justice, for, since such a defendant 
in fact controlled the proceedings, and could 
produce whatever result he pleased, he was 
never in any true jeopardy. But fraud 
which did not have this result ought not to 
vitiate a conviction. If it consisted in the 
defendant’s bribing the accuging party, or in 
accusing himself with the intention of barring 
a subsequent prosecution, which he feared 
might prove more severe, he cannot be said, 
provided he did not collude with the justice, 
to have controlled the outcome of affairs. 
He, therefore, came into true jeopardy. that 
is in the danger of punishment which was not 
merely self-inflicted, and his conviction 
should be held as a valid bar. The courts, 
however, not recognizing the true ground on 
which fraud may vitiate a proceeding, have 
confused these two classes of cases, and, 
whenever the point has arisen, have main- 
tained the doctrine that fraud of any kind 
makes a conviction void. State v. Dascom, 
111 Mass. 404. 

A few courts have adopted the still less 
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tenable rule of the principal case, that a con- 
viction by a justice of the peace, at the 
plaintiff’s instigation, is always void. Brad- 
ley v. State, 52 Ark. 723. Support has been 
found for this doctrine in an early Massa- 
chusetts case, Commonwealth v. Alderman, 
4 Mass. 477. ‘Though in the meagre report 
no fraud appears to have been alleged, it is 
highly probable tbat it did exist and that the 
unnamed case the court affected to follow 
was also based on the same ground. The 
feeling that a self-accuser must be fraudu- 
lent has doubtless also been largely respon- 
sible for this result. But fraud as above 
shown need not necessarily vitiate a proceed- 
ing. Moreover, itis obvious that a wrong 
doer, knowing himself to be liable to a fine, 
might in good faith confess his fault toa 
justice and suffer his punishment. In such 
a case, and suchin default of any evidence 
to the contrary, we must assume the princi- 
pal case to be, to hold the defendant’s con- 
viction void would be an extreme injustice. 
If self-accusation gives too great an oppor- 
tunity for fraudulent collusion, it should be 
regulated by statute. Thus, except for the 
authority of a few recent cases, themselves 
based on the uncertain authority of Com- 
monwealth v. Alderman, supra, the principal 
case is entirely without support. 








NOTES OF IMPORTANT DECISIONS. 





SALES—BREACH OF CONTRACT — ExcusE.—In 
West v. Bechtel, 84 N. W. Rep. 69, recently de- 
cided by the Supreme Court of Michigan, it ap- 
peared that defendant contracted to deliver a 
quantity of wood to plaintiffs. Instead of paying 
for every car load on delivery, as stipulated in 
the contract, plaintiffs paid for the first on the 
arrival of the second, and for the seeond on the 
arrival of the third, when defendant refused to 
make further deliveries. here was nothing in 
plaintiffs’ conduct indicating a design not to per- 
form their part of the contract, and they de- 
manded delivery of the remainder. Held, that 
plaintiffs’ mere refusal to pay for the third car 
load until more was delivered was not such a 
breach of the contract as would warrant defend- 
ant in repudiating the entire contract, and he 
was, therefore, liable in damages for non-per- 
formance. The opinion of the court by Justice 
Hooker is very long and exhaustive, citing and 
discussing all the leading cases on the subject, 
both English and American. 





MANDAMUS—JUDICIAL OFFICER—EXECUTIVE 
OFFICE.—The opiaion of the United States Cir- 





cuit Court of Appeals, for the Eighth Circuit, by 
Mr. Justice Sanborn, in the case of Kimberlin v. 
Commission to Five Civilized Tribes, 104 Fed. 
Rep. 653, is an interesting exposition of the law 
governing the issuance of the writ of mandamus 
to judicial and to executive officers. The hold- 
ing of the court, insubstance, is that mandamus is- 
sues to compel a person or officer to discharge a 
duty imposed by law; that if the duty of the offi- 
cer involves the exercise of his judgment or dis- 
cretion. a writ of mandamus may issue to compel 
him to act and decide, but not to direct in what 
way or in whose favor he shall decide; that while 
the writ of mandamus may issue to compel a judi- 
cial officer to decide a case or question, it may 
not lawfully command him in what particular 
way he shall decide it; nor may it be used to re- 
view his decision, to cgrrect his errors, or to com- 
pel him to again de@ide the question; that 
a writ of mandamus may lawfully issue from a 
court having jurisdiction to compel an executive 
officer to perform a mere ministerial act, which 
does not call for the exercise of his judgment or 
discretion, but which the law gives him the 
power and imposes upon him the duty todo. It 
may issue to command an executive officer to act 
and to decide, even though his act and decision 
involve the exercise of his judgment and discre- 
tion, but in such case it may not direct him in 
what particular way he shall act or decide. It 
may not lawfully issue to command or control an 
executive officer in the discharge of those of his 
duties which involve the exercise of his judgment 
or discretion, either in the construction of the 
law, or in determining the existence or effect of 
the facts. It may not lawfully issue to review, 
reverse, or correct the erroneous decisions of an 
executive officer in such cases, even though there 
may be no other method of review or correction 
provided by law. 





MASTER AND SERVANT — RAILROAD COMPANY 
—NEGLIGENCE — INSPECTION OF TRACK.—In 
Maydole v. Denver, etc. R. R., 62 Pac. Rep. 964, 
decided by the Court of Appeals of Colorado, 
which was an action for damages for causing the 
death of plaintiff's decedent, a brakeman upon 
one of defendant’s trains, through the plunging 
of said train into a stream, the bridge over which 
had been burned, it was held that the question 


whether the want of night inspection of the track . 


constituted negligence on the defendant's part 
should have been submitted to the jury and that 
a nonsuit was error. It was further held that a 
railway brakeman, continuing work with knowl- 
edge of the discontinuance of night inspection of 
the track, does not assume the risk of an accident 
caused by the burning of a bridge over a stream 
in the night. ‘The court said in part: 

‘“*We think that the question whether, upon the 
evidence in this case, it was incumbent on the de- 
fendant to provide night track walkers over the 
portion of its line described in evidence, should 
have been submitted tothe jury, It is the duty 
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of a railroad corporation to know the condition 
of its track, so faras such condition can be known 
by the exercise of reasonable care and diligence, 
and it must beinspected with sufficient frequency 
to assure its safety.. The rule is thus stated in 
Railway Co. v. Swett, 45 Ill. 197: -‘Itis the duty 
of railroad companies to keep their road and 
works and all portions of the track in such repair, 
and so watched and tended, as toinsure the safety 
of all who may lawfully be upon them, whether 
passengers, or servants, or others.’ See, also, 
Railroad Co. v. Ogden, 3 Colo. 499; Quayle v. 
Railroad Co., 63 Mo. 465; Railroad Co. v. Mce- 
Comas, 7 Colo. App. 121, 42 Pac. Rep. 676. This 
bridge burned down between 9 o’clock at night 
and 3: 300’clock of thefollowing morning. Night 
track walkers might bave discovered the fire, and 
warned the train in time for the avoidance of in- 
jury. The track on which the train proceeded 
was very crooked, and but little of it could be 
seen at once, even in daylight. The fire which 
had consumed the bridge was extinguished, so 
that in the darkness, even if the track ahead had 
been straight, there was nothing to indicate the 
disaster to the bridge. It seems to have been the 
judgment of the defendant tbat it was necessary 
that the trackshould be inspected during the day ; 
but, without any knowledge of the mysteries of 
railroad management, it occurs to us that the 
reasons which’ required day inspection would 
operate with much greater force at night, and we 
think that such is the logic of the facts of this 
very case. Whether night track walkersin the 
locality of the accident were necessary, and 
whether the want of night inspection constituted 
negligence, were questions for the jury to an- 
swer. The evidence was sufficient to require the 
submission of those questions, and the refusal of 
the court to permit the jury to pass upon them 
was error. Railroad Co. v. Wilson, 12 Colo. 20, 
20 Pac. Rep. 340. 

“It is suggested for the defendant that from the 
long time Maydole had been in the service of the 
defendant, he must have known that night track 
walkers had been withdrawn, and that by contin- 
uing in the service of the defendant-after acquir- 
ing the knowledge he assumed the risk of the ac- 
cident which afterwards overtook him. There 
was no evidence, and we do not think there is 
any presumption, that he had any knowledge on 
the subject. But, conceding the fullest knowl- 
edge in him, we do not think, when we regard 
the nature of the fact which he knew, and the 
duties required of him in his employment, that 
his knowledge was necessarily a bar to his suit, 
or, at the very furthest, was anything more than 
a circumstance to be considered by the jury in 
connection with the other evidence. The alert- 
ness requisite to the proper discharge of his du- 


‘ ties would almost necessarily render him forget- 


ful, while he was engaged in his work, of any- 
thing he might have known concerning the track 
walkers; and by the discontinuance of night in- 
spection he was not exposed to any certain dan- 





ger. Snow v. Railroad Co., 8 Allen, 441; Plank 
v. Railroad Co., 60 N. Y. 607.” 





CRIMINAL LAW—ASSAULT TO COMMIT RAPE.— 
One of the points involved in the decision of Peo- 
ple v. Marrs, 84 N. W. Rep. 284, decided by the Su- 
preme Court of Michigan, is more or less difficult 
upon which the authorities are not harmonious. 
The holding of the court, reversing the trial court, 
was that a conviction for assault with intent to 
commit the crime of rape will be upheld though 
the prosecutrix afterwards yielded to sexual in- 
tercourse. The court says: ‘The most important 
and difficult question arises upon the. following 
instruction: ‘The defendant may be convicted 
of an assault with intent to commit the crime of 
rape, although the jury may find that the coin- 
plainant did not resist to the extent necessary to 
render the offense rape, provided they find that 
he assaulted the complainant with intent to have 
intercourse with her against her will, by using 
whatever force might be necessary to overcome 
whatever resistance she made. And the fact that 
the defendant had intercourse with complainant, 
if you find that he did have, would not bein the 
way of a verdict of assault with intent to commit 
the crime. The question presented in this: 
May a respondent be convicted of an assault with 
intent to commit rape, where the act of sexual 
intercourse was afterwards committed by consent, 
or failure to make the resistance which the law 
requires? Consent, or failure to use the proper 
resistance, at any time before the act of inter- 
course thas actually occurred, precludes convic- 
tion for rape. Condonation never excuses or for- 
gives the criminal act, and affords no defense to 
the criminal. Com. v. Slattery, 147 Mass. 423, 18 
N. E. Rep. 399. Where the prosecutrix first ob- 
jected and afterwards consented, the prisoner was 
convicted of assault. Reg. v. Hallett, 9 Car. & P. 
750. Where the resistance was not such as to 
constitute the crime of rape, it was held that the 
respondent might be convicted of assault with in- 
tent to commit the crime. State v. Bagan, 41 
Minn. 385, 43 N. W. Rep. 5. It was also held that 
a subsequent yielding and consent to sexual inter- 
course do not relate back and cover the assault 
with intent to commit the crime. State v. Harti- 
gan, 32 Vt. 607. Under a charge of the crime of 


rape, though the court might have inclined to the | 


opinion that the testimony was not sufficient to 
convict of that crime, the court say: ‘We easily 
arrive at a different conclusion when the jury 
have only found the assault with intent, etc. Of 
course, if there was consent on the part of the 
prosecutrix, there could be no such violence, in 
legal contemplation, as to render the prisoner 
guilty; for, ifthe liberties were taken with her 
consent, there could be no rape, nor yet an as- 
sault with thatintent. But where the assault is 
made by the prisoner with the intent to commit 
the offense, and this is clearly shown, the jury 
might convict, though not satisfied that at the 


time he consummated his purpose there was — 
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such want of consent as to constitute the higher 
crime.  Itis true that the jury must be satistied, 
before they could convict for the assault, that 
the prisoner intended to gratify his passion on 
the person of the prosecutrix, at all events, and 
notwithstanding any resistance on her part; and 
yet this might done, though they were not satis- 
fied that the resistance on her part was so con- 
tinued and persistent asto prove guilt of the 
higher crime, when he succeeds in having carnal 
knowledge.’ State v. Cross, 12 Iowa, 66, 68, 
69. That case iscited with approval, undera 
similar state of facts, in State v. Atherton, 50 
Iowa, 189, Bishop says: ‘If. after the assault, 
and before penetration, the woman yields her 
consent, the offense of assault with intent to 
ravish is committed; for the consent does not 
undo what was done before.’ 1 Bish. New Cr. 
Law, § 766. Thetheory of these cases appears 
to be that the assaulter of female virtue cannot 
defend himself from an actual assault with intent 
to accomplish his object by force, by showing 
that he subsequently obtained the assent of his 
victim, or that she did not continue that resist- 
ance which is essential to a conviction. We think 
this is a salutary doctrine, and well supported by 
the authorities.” 





MONOPOLIES — CONTRACTS — RESTRAINT OF 
TRADE.—In Cummings vy. Union Bluestone Co. 
the Court of Appeals of New York holds that 
where the producers of a useful commodity under 
contract combine to create a monoply to control 
its price, whereby. they are enabled to supply 
ninety per cent. of a totalannual product of two 
million dollars in value, such contract is void 
as in restraint oftrade, though such commodity 
was notfof prime necessity; and that whether a 
contract is void as in restraint of trade is for the 
court when there is no dispute as toits terms 
or as to what has been done under it. The court 
says: 

‘The plaintiff urges that it was a question of 
fact for the jury, {and not of law for the court, 
whether the contract was simply to secure rea- 
sonable prices, or to extort from the public un- 
reasonable prices. It may be conceded that one 
of its purposes was to enable the parties to obtain 
reasonable prices, but it gave them the power to 
tix arbitrary and unreasonable prices. The 
scope of the contract, and not the possible self- 
restraint of the parties to it,is the test of its 
validity. They could raise prices to what they 
supposed the ,market would bear; and, as they 
expected to supply nearly the entire demand of 
the market, the temptation to extortion was un- 
usually great. The plaintiff cites the cases which 
permit the vendorto sell his business with or 
without his plant, and to agree with his vendee 
that he will not by competition or other acts, do 
anything to injure what he sells. Match Co. v. 
Roeber, 106 N. Y. 473, 13 N. E. Rep. 419; Leslie 
v. Lorillard, 110 N. Y. 519, 18 N. E. Rep. 363, 1 
L. R. A. 456; Tode v. Gross, 127 N. Y. 480, 28 N. 











E. Rep. 469, 13 L. R. A. 652; Hodge v. Sloan, 
107 N. Y. 244,17 N.E. Rep. 335. It may be 
conceded that the law, as now understood, re- 
strains no one from selling his property, nor does 
it compel any one to continue a business which he 
san sell, or finds it to his interest to abandon; 
thuch less to continue it for any time, or in any 
particular manner or place. However it may 
have been when trade was small, money scarce, 
opportunities and markets few, at present the 
public has little'to fear from any individual re- 
nouncing his calling and business in favor of 
another, and seeking a new field of activity. Con- 
tracts between individuals to that effect are not in 
general restraint oftrade. But the case béfore 
us is of a different kind. It isone of such a com- 
bination among many dealers as threatened a 
monopoly, with.which the individual would be 
practically powerless to compete, and the many 
consumers who would be severally exposed and 
coerced would be either compelled to submit to 
its exactions, or to forego the purchase of the 
commodity of customary use needful to them, 
and, but for this monopoly, obtainable in the 
market at a reasonable price. The same evil 
principle pervades both large and small combi- 
nations. All arealike offenders, differing in de- 
gree, but not in kind. And hence it is that 
contracts by which the parties to them combine 
forthe purpose of creating a monopoly in re- 
straint of trade, to prevent competition, to con- 
trol and thus to limit production, to increase 
prices and maintain them, are contrary to sound 
public policy, and are void. People v. Sheldon, 
139 N. Y. 251, 34 N. E. Rep. 785, 23 L. R. A. 221; 
People v. Milk Exchange, 145 N. Y. 267, 39 N. 
E. Rep. 1062, 27 L. R. A. 487; Judd v. Harring- 
ton, 139 N. Y. 105, 34 N. E. Rep. 790; Leonard v. 
Poole, 114 N. Y. 371, 21 N.E. Rep. 707, 4 L. R. 
A. 728; Arnot v. Coal Co., 68 N. Y. 558; Stanton 
v. Allen, 5 Denio, 434; Hooker v. Vandewater, 4 
Denio, 349; People v. Fisher, 14 Wend. 9. 

“Itis urged that the rule is only applicable to 
articles of prime necessity. Cases of criminal 
conspiracies to commit any act ‘injurious to 
trade or commerce’ (Pen. Code, § 168; 2 Rev. 
St. p. 692, § 8, subd. 6) have been more fre- 
quent in commodities of prime necessity, such as 
grain, meat, salt, milk, coal, and the like, prob- 
ably because such offenses are more flagrant, and 
were punishable at the common law. We are 
not now reviewinga conviction for crime, and 
need not inquire whether, in any criminal ele- 
ment, the case differs from People v. Sheldon, 
supra. The subject-matter of the contract before 
us is a useful commodity of a nature to be need- 
ful for many purposes. Without considering the 
question whether there are many articles of com- 
merce which are in no proper sense necessaries, 
or even conveniences, but mere luxuries, or ap- 
pendages of vanity, a monpoly in which does not 
conflict with the spirit of any statute, or with the 
sound public policy which the statute cited de- 
clares, itis clear that the bluestone in question is 
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not within any such classes. It is abundant in the 
foothills of the Catskill Mountains, and not found 
of equal quality elsewhere. When this contract 
was made there were many small producers who 
supplied it to these parties, but were themselves 
without means or facilities to reach the New 
York market. The stone had been for many 
years, and still is, in use for sidewalks, crossings, 
curbings, and gutters in the Eastern and Southern 
cities of the United States, and in the construc- 
tion of bridges, fountains, basins, floors, and for 
trimmings in the exterior walls of building, and 
for various other purposes. Its fitness and serv- 
iceability for these purposes were shown, and 
the evidence also tended to show that in these 
respects it had no superior in the New York 
market. Ina civil action prime necessity need 
not be shown. The parties to this contract con- 
trolled 90 per centum of a total product of about 
$2,000,000 in value, marketed in New York City. 
Other kinds of stone were in competition with it, 
but itis plain that the customer who preferred this 
stone would be restricted in his reasonable rights 
if constrained by a monopoly to pay an exorb- 
itant price for it, or to accept another kind which 
he did not want. The uncontradicted evidence 
left it clear that this contract was void for the 
reasons stated, and the trial court was right in so 
holding as a matter of law. 








CARRIERS BY WATER — THEIR RELA- 
TIONS WITH PASSENGERS. 


. Carriers by Water—Definitions. 
. Passengers by Water—Definitions. 
. Obligation to Carry—General Principle. 
. Rules and Regulations Must be Reasonable. 
. Authority of Captain While on Board Ship— 
Generally. 
6. Owners of Ships—Liability of, for Torts of Offi- 
cers and Crew. 
7. Personal Liability of Master for Torts of Self, 
Crew and Others. 
8. Selection of Servants—Duty of Owner—Respon- 
sibility for Acts of. 
Liability of Carrier to Passengers for Negli- 
gence—Generally. 
10. The Contract of Carriage—Liabilities Under. 
il. Passage Money—Recovery Thereof, by Carrier. 
12. Liability of Carriers for,Baggage Lost. 
13. Salvage—Generally. 
14. Death of Passenger on Board Ship—His Effects. 
1. Carriers by Water—Definitions.—‘‘The recog- 
nized public carriers of passengers by water are 
ships and vessels, particularly packet ships, 
steamships, steamboats, ferries, and, to some ex- 
tent, the humble boatman or bargeman; and 
this, as the case may be, whether the propelling 
means offered be steam, or sails, or, for short dis- 
tances, oars and human exertion;”! and whether 
the voyage in question is within the realm, or to 
a foreign part;? and a master of a ship is also a 
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1 Schouler’s Bailments and Carriers, sec. 614. 
2 Benett v. P. & O. Steamboat Co., 6 C. B. 775. 





carrier,’ but one who keeps a ferry for his own 
use, and for the convenience of customers, and 
who charges no ferriage, is not a common car- 
rier.* As to the general principle there is no 
distinction between a land anda water carrier.’ 

2. Passengers by Water — Dejfinitions.—One em- 
barking upon a passenger vessel intending to 
take passage thereon is there in the capacity and 
character of a passenger, and the carrier in ques- 
tion owes to him the duty of a carrier of passen- 
gers, although his fare is not paid; also where 
he is on board free of charge, and has neither in- 
terest in the cargo, nor belongs to the ship's 
crew,’ but not when a stowaway.’ 

3. Obligation to Carry—General Principle.—The 
first and most general obligation on the part of 
public carriers of passengers, whether by land or 
by water, is to carry persons who apply for pas- 
sage; and the obligation results from their setting 
themselves up like common carriers of goods, for 
a common public employment for hire. This 
obligation is, however, not absolute, but is sub- 
ject to numerous qualifications.” Thus a carrier 
by water may exclude all disorderly persons, and 
all not conforming to proper and necessary regu- 
lations." Such carriers may not only exclude all 
persons of bad character or habits, but all whose 
objects are in any way calculated to interfere 
with their interests or to disturb their line of 
patronage; and they may rightfully inquire into 
the habits or movements of passengers who offer 
themselves." 

4. Rules and Regulations Must be Reasonable.— 
A common carrier of passengers has the legal 


3 White v. McDonough, 3 Sawy. 311. 

4 Self v. Dunn & Brown, 42 Ga. 528. 

5 Proprietors ofthe Trent Navigation v. Wood, 3 
Esp. 182. 

6 Cleveland v. N. J. Steamboat Co., 68 N. Y. 306, 
reversing Same v. Same, 5 Hun, 521; Yeomans v. - 
Nav. Co., 44 Cal. 71; The Hanna, L. R. 1 Adm. 283; 
The Lion, L. R. 2 Adm. 102; White v. McDonough, 3 
Sawy. 311. 

7 Jacobson’s Sea Laws, 128. 

8 Thompson’s Carriers of Passengers, 43. 

9 Angell on Carriers, sec, 525; 1 Parsons on Shipping, 
611; Benett vy. P. & O. Steamboat Co., 6 C. B. 775. 

10 Story on Bailm. sec. 591; Ansell v. Waterhouse, 2 
Chitty, 1; Jencks v. Coleman, 2 Sumn. 221; Bennett 
v. Dutton, 10 N. H. 481; Markham vy. Brown, 8 N. H. 
5238. 

11 Com. v. Power, 7 Met. 601; Markham y. Brown, 8 
N. H. 623. 

12 Jencks v. Coleman, 2 Sumn. 221. It has been 
held in England that a known pickpocket guilty of 
no impropriety may not be put off a passenger boat, 
he being a passenger thereon. Cappin v.. Braeth- 
waite, 8 Jur. 875. The hirer of an excursion boat 
may not remove a person allowed to come on board 
by the owner’s captain navigating the same. Dean 
v. Hogg, 4M. & S.188. A ship master has no right 
to stop another ship and put a passenger aboard and 
send him back tothe port of departure, the fact be- 
ing that he was expelled therefrom by revolutionary 
authorities under the threat of death if he return. 
Pearson v. Duane, 4 Wall. 605. 
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right to adopt reasonable rules and regulations 
concerning the convenience, comfort and safety 
of his passengers,’ and they are under obliga- 
tions to conform thereto. It is areasonable rule 
to admit to the ladies’ cabin of a passenger 
steamer such gentlemen only as are accompanied 
by ladies,” and to seat parties or families travel- 
ing together, at the same table for meals. or ad- 
jacent to each other, and gentlemen traveling 
alone, in the gentlemen’s cabin. It is also 
proper for the officers of a steamboat to reserve a 
table in the dinner cabin for their own use; but 
a rule or custom requiring persons of color who 
are passengers to be excluded from the regular 
table, and take their meals upon the guards of the 
boat or in the pantry, is not reasonable, and can- 
not be enforced, for a carrier by water has no 
right to separate his passengers on account of 
race or color, except where in good faith he fur- 
nishes accommodations equal in quality and con- 
venience to both alike.” Nor has hea right to 
require a passenger to remain in his berth dur- 
ing the whole voyage, or any unusual portion 
thereof,” or expel by force a passenger who goes 
upon a boat by a gateway reserved for teams and 
vehicles contrary to one of its regulations, with- 
out first informing him of the existence of such 
regulation.” 

5. Authority of Captain While on Board Ship— 
Generally.—The grave responsibility of the per- 
son to whose skill and conduct, life and property, 
are intrusted on the ocean, and the situations of 
unforeseen emergency in which he may be com- 
pelled to exert himself for their preservation, 
render it necessary tuat he should be invested 
with large, and, for the time at least, unfettered 
authority. His authority is necessarily sum- 
mary, and often absolute. If he chooses to per- 
form his duties, or to exert his office in a harsh, 
intemperate, or oppressive manner, he can sel- 
dom be resisted by physical or moral force; and, 
therefore, can be said, in a limited sense at least, 
to hold the lives and personal welfare of all on 
board in a great measure under his arbitrary dis- 
cretion. In respect to passengers, the case of the 


18 Coger v. The N. W. U. Packet Co., 37 Iowa, 145. 
Day v. Owen, 5 Mich. 520. 

14 Nieto v. Clark, 1 Cliff. 149. 

15 Coger v. The N. W. U. Packet Co., supra. 

16 Td. 

17 Ellis v. Narragansett S. S. Co., 111 Mass. 146. 

18 Coger v. The N. W. U. Packet Co., supra. 

19 The Sue (N. Dak.), 22 Fed. Rep. 843. It was held 
in the above case that colored female passengers 
might properly be assigned a different sleeping cabin 
from white female passengers. Upon the refusal of 
his passengers to sit at the same table with a colored 
man, a carrier may properly allow him to eat his meal 
thereat and prepare another table for those objecting. 
McGuinn v. Forbes, 37 Jd. 639. 

2 The Oriflame (Oreg.), 3 Sawy. 397; K..N. L. 
Packet Co. v. True, 88 Ill. 608. 

21 Compton v. Van Valkenburgh, 5 Vr. 34, N. J. L. 


134. 
22 Abbott on Shipping (12th Ed.), 161. 





master is one of peculiar responsibility and del- 
icacy. ‘Their contracts with him are not for mere 
shiproom, and personal existence on board, but 
for reasonable food, comforts, necessaries and 
kindness. They are stipulations not for tolera- 
tion merely, but for respectful treatment, for that 
decency of demeanor which constitutes the charm 
of sovial life, for that attention which mitigates 
evils without reluctance, and that promptitude 
which administers aid to distress. In respect to 
females, it proceeds yet further~ it includes -an 
implied stipulation against general obscenity, 
that immodesty of approach which borders on 
lasciviousness, and against the wanton disre- 
gard of feelings. which aggravates every evil, 
and endeavors by the excitement of terror 
and cool malignancy of conduct to inflict 
torture upon susceptible minds.* Although 
the captain of a ship has absolute control 
over the passengers in all that is necessary to 
the safe and proper conduct of the vessel, the ex- 
ercise of such power in each instance is defined 
and limited by the necessity of the case,* and it 
is extremely important that the law should regu- 
late the conduct of such persons while acting as 
carriers of passengers for hire.> As has been 
frequently observed, a captain isa quasi magis- 
trate on board his ship at sea, and may within 
certain limits enforce and justify orders which 


enforced on shore would expose him to censure,. 


to ciyil responsibility and to punishment.® Al|- 
though the contract with the passenger is sim- 
ply to carry, board, and lodge him, he is bound 
to obey all reasonable orders, even if necessary, 
to assist in working the ship,” but not where no 
necessity therefor exists.% The master likewise 
has authority, and itis his duty, in the case of a 
dangerous and infectious disease, to isolate the 
sick person from all others-on board, so far as it 
can be done with a reasonable regard to his com- 
fort and welfare, so as to protect from infection 
as far as possible the other passengers and the 
crew;” and although the contract of carriage 
terminates with the end of the voyage, a captain 
has the implied power as master of the vessel to 
invite or permit passengers to remain on board 


23 Chamberlain v. Chandler, 3 Mas. 242; Block v. 
Bannerman, 10 La. Ann. 1; Nietov. Clark, 1 Cliff. 145; 
Pendleton v. Kingsley, 3 Jd. 416; Smith v. Wilson, 31 
How. Pr. 272; MeGuire & Place v. The Golden Gate, 
1 McAll..104. As tothe authority of a ship master 
over asoldier after his discharge on the high seas, 
see White v. McDonough, 3 Sawy. 311. Damages al- 
lowed passengers supplied with improper food. The 
D. C. Murray, 11 Sawy. 416; Defrier v. The Nic- 
aragua, 81 Fed. Rep. 745. In the absence of an agree- 
ment deck and steerage passengers need not be sup- 
plied with bedding. Jd. 

% King v. Franklin, 1 Fost. & Fin. 360. 

% Reg. v. Leggett, 8 C. & P. 191. 


2% Block v. Bannerman, 10 La. Ann. 1; Emerigon. 


Meredith, 153. 
27 King v. Franklin, 1 Fost. & Fin. 360. 
28 The Two Friends, 1 Rob. 285. 
29 The Harmonia, 10 Ben, 612. 
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until morning, when the vessel arrives in port’ 
during the night.” But notwithstanding all this, 
a master may so conduct himself as to justify the 
officers and crew in placing restraints upon him 
to prevent him from committing acts which 
might endanger the lives of all other persons on 
board. An excuse ofthis kind, however, must be 
listened to with great caution, and such measures 
should cease the moment the occasion for them 
comes to an end.*! 

6. Owners of Ships—Liability of, for Torts of 
Officers and Crew.—Ship owners are liable for the 
acts of those whom they employ to navigate their 
ships, done within the scope of their employment 
in the same manner as in the ordinary relation- 
ship of master and servant,” and not otherwise.™ 
It is not a defense in such a case if a fact that the 
class of men usually employed on ships are asa 
rule quarrelsome and violent,* and no punitive 
damages can be assessed in cases of this sort 
against a ship owner for an assault by his captain 
upon a passenger if there was no ratification by 
him of such act.® Courts of admiralty have 
jurisdiction of all such cases. In cases of this 
description the representations, declarations, and 
admissions of the guilty parties, such as state- 
ments made by one officer to another, while both 
are forcibly removing a passenger from a part of 
«a ship in which he had no right to be, will bind 
the owners if made at the time of the given diffi- 
Cc ag 

. Personal Liability of Master for Torts of Self, 
Crew and Others.—It is likewise true that a mas- 
ter is personally liable when he maltreats a pas- 
senger, or influences his officers or crew to do the 
same:* and it would seem in some eases at least, 
that a penalty enforceable against him consti- 


* Prickett v. N. O. A. Line, 18 Mo. App. 436. 

31 United States v. Sharp, 1 Pet. Cir. Ct. Rep. 118. 

82 Chitty on Carriers, sec. 385; The Ruckers, 4 C. 
Rob. 78; MeGuire & Place v. The Golden Gate, 1 Me. 
All. 104; Block v. Bannerman, 10 La. Ane. 1; Malpica 
v. MceKown,1 La. 92; Loy v. The Steamboat F. X 
Aubury, 28 Ill. 412; Chamberlain v. Chandler, 3 Mas. 
242. 

38 Sunday v. Gordon, Blatchf. & H. Adm. 569; Ab- 
bott v. Bradstreet, 55 Me. 580. The owners were held 
liable in a case where the steward and table waiters 
assaulted a passenger upon his interference by a 
proper remark with the rude treatment of a relative. 
Bryant v. Rich, 106 Mass. 180. 

% Memphis & C. Packet Co. v. Pikey (Ind.), 40 N. 
E. Rep. 527 

35 Mace v. Reed, 89 Wis. 440; 
The Golden (Gate, 1 McAII. 104. 

3% Chamberlain v. Chandler, 3 Mass. 242; Caton v. 
Barber, 1 Cowp. 330; 2 Brown’s Adm. 108; 2 Bl. Com. 
106. 

37 Story on Agency, sec. 134; Steamboat Co. v. 
Brockett, 121 U, 8. 687. Buta statement made two 
days after an occurrence is no part of the res geste. 
Packet Co. v. Clough, 20 Wall. 528. 

38 Chamberlain v. Chandler, 3 Mass. 242; Keene v. 
Lizard, 58 La. 433; Abbott on Shipping, 152; 3 Kent’s 
Com. 160. 
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tutes a claim against the vessel which may be en- 
forced in a proceeding in rem;® and where a 
number of passengers have a common cause of 
complaint which constitutes a claim against ‘a 
vessel, they may join their action in one common 
libel.” There can, however, be no recovery 
against a master of aship of such penalty for 
failure to furnish wholesome and proper food, 
equal in value to a certain number of navy ra- 
tions of the United States as prescribed by a given 
statute, where the evidence in the case does not 
show the money or nutritive value of the provis- 
ion furnished, or that they were not equal in 
value to said rations, though they may have been 
of poor quality." Where a passenger from in- 
toxication and,ridiculous conduct becomes the 
sport and butt of other passengers, the captain 
who remonstrates, but takes no other steps to 
prevent it, is not liable in damages.” 

8. Selection of Servants — Duty of Owner—Re- 
sponsibility for Acts of.—Shipowners are bound to 
exercise reasonabie care and diligence in the 
selection of their servants, and are liable if neg- 
ligent in this regard,“ and ordinarily passengers 
are justified in assuming that they may safely 
follow the instructions of the officers of a boat 
unless thereis obvious danger in doing so.“ Thus 
the owner of a steamboat, the custom on which is 
to notify passengers when their landings are 
reached, is liable for the negligence of his clerk 
in directing a passenger to disembark at night at 
the wrong landing, and likewise for that of a per- 
son nota regular employee to whom the clerk 
deputed the performance of such duty.” It has 
furthermore been laid down that a failure to ex- 
ert skill necessary for the proper management of 
the boilers and the maehinery of a steamboat, 
either because it is not possessed by the person 
in charge, or from inattention, is gross negli- 
gence on the part of the carrier; and it is like- 
wise negligence, where the officer in charge of a 
ship fails to make soundings or keep a lookout 
while in a dangerous location.” If the officer in 
charge of a water craft leaves its management to 
his servants on board, the carrier will be bound 
by their action in allowing minors to enter upon 


% The Prinz George (La.), 28 Fed. Rep. 906. So 
held in the above case which was founded on a stat- 
ute prescribing a penalty to be paid by the master of 
a ship upon failure to furnish proper food and water 
to passengers. 

40 Td. 

41 O’Carroll v. The Havre (La.), 45 Fed. Rep. 764. 

42 Hessian v. Ferguson, 78 La. 532. Shooting of 
one passenger by another during quarrel. Tall v. 
Baltimore 8S. P. Co., 47 L. R. A. 120. And see Ferry 
Co. v. White, 99 Tenn. 256. 

43 Laubheim v. Netherland 8. S. Co. (N. Y.), 13 N. 


E. Rep. 781; Lord v. G. N. & P. S. Co., 4 Sawy. 292. 


44 Clinton v. Root, 58 Mich. 182. 

45 Carson v. Leathers, 57 Miss. 651. 

4 The New World v. King, 16 How. 469; The Annie 
Faxon, 75 Fed. Rep. 312. 

47 Malton v. Nesbitt, 1 C. & P. 70. 
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the boat though in violation of orders of carrier. 
but ifa child goes on board without the knowledge 
of the officer on invitation of employees h:ving 
no authority to invite, the carrier is not liable 
when action is based on invitation.* And, fur- 
thermore, employees of a company operating a 
freight boat who are forbidden by the owners to 
carry passengers, cannot by contract to so carry 
passengers bind their employers ;*® but stevedores 
bringing the baggage of passengers on board of 
a vessel and placing it where requested by the 
passengers for their convenience are not exercis- 
ing an independent employment, but are per- 
forming a duty which rests on the ship, and it is 
the duty of the sbip’s officers to see that risk of 
accidentto persons on board is avoided.” Where 
a railroad company authorizod by corporate 
charter to own and operate steamboats, chartered 
or hired, such boat manned by its own officers and 
crew under its pay, to promoters of an excur- 
sion, held liable for injury toa passenger resulting 
from an assault by an engineer, one of its serv- 
ants, it not having transferred to the hirers the 
exclusive right to discharge the servants and em- 
ploy others in their place, that it was so although 
the contract of carriage was between the passen- 
gers and hirers,*! and that it was immaterial 
that boat was chartered to run to points not on 
the regular lines of the lessor company.” A 
carrier by water providing a competent surgeon 
whom its passengers may employ if they choose, 
is not liable for his negligence in the medical 
treatment of a passenger, either at common law, 
or by astatute prescribing that vessels transport- 
ing passengers shall carry surgeons or medical 
practitioners, *‘who shall be rated as such in the 
ship’s articles, and who shall be provided with 
surgical instruments, medical comforts and med- 
icines,’’ and makes the master of the vessel liable 
to a penalty for its violation.” In view of a stat- 
uté providing that passenger ships must carry 
duly qualified medical practitioners, and that 
owners or charterers must provide for the use of 
passengers proper and necessary medicines for 
their medical treatment, properly packed. and 
under the charge of medical practitioners to be 


4 Cook v. Houston Direct Nav. Co., 76 Tex. 353. 

4 Td. 

3 The Dresden (Md.), 62 Fed. Rep. 438. 

51 White v. R. R. Co., L115 N. Car. 631. Tt was inti- 
mated in the above case thatit might be different if 
the naked boat had been hired without further stipu. 
lation. 

2 Id. 

53 0’Brien v. Cunard 8.8. Co., 154 Mass. 272. In 
the above case the facts were as follows: The quar- 
antine regulations required vaccination of immi- 
grants as a prerequisite tolanding. The surgeon ofa 
foreign steamship vaccinated an immigrant on board, 
her behaviour indicating her consent. She instituted 
proceedings against him for assault. Held, that the 
verdict for the defendant could not be disturbed. 
The statute in question was U.S. Stat. of Aug. 2d, 
1882, sec. 5. 





used at their discretion, it cannot be considered 
in a given case—the fact being that the carrier 
issued a prospectus advertising its line wherein 
appeared the statement that an experienced sur- 
geon was carried on board each ship, and that 
all medicines were supplied gratis—that the de- 
fendant carrier assumed any duty or liability be- 
yond those imposed by the statute, or that hay- 
ing complied with them any responsibility arose 
for errors or mistakes on the part of the physi- 
cian.» Although a stipulation in a contract for 
carriage relieving the carrier from liability for 
injuries resulting from the negligence of his serv- 
ants is against public policy under our law, if 
valid in the country where made, it will be en- 
forced in this.» In an action against the owners of 
a ship to recover for injuries sustained through 
the negligence of the master, it is proper for the 
plaintiff to show that after the accident he ap- 
plied to the master for assistance and that it was 
refused.© 

9. Liability of Carrier to Passengers for Negli- 
gence—Generally.—A carrier is bound to exercise 
the utmost care in providing a vessel in all re- 
spects seaworthy, and if, by reason of any neg- 
lect, or fault in these particulars a loss occurs, the 
owner is guilty of negligence.” Boats should be 
supplied with whatever is requisite or usual for 
the safety of passengers.® ‘The rule of law is 
that the mere happening of an injurious accident 
to a passenger, while in the hands of the carrier, 
will raise prima facie a presumption of negli- 
gence, and throw the onus of showing that it did 
not exist on the carrier.” Heis bound to carry 
as safe as human foresight or the utmost care and 
diligence of a cautious person will permit, and if 
he cannot maintain an absolute barrier against 
danger, it is his next duty to warn his passengers. 
and if he omits such warning he will be liable 
for any injury caused by that danger; but it is 
thought no case can be found where there was an 
absolute warranty as to the seaworthiness of a 
passenger ship.*' The fact that a carrier by 
water has fully complied with a congressional 
act prescribing safeguards for the protection 
of passengers, does not ina given case free him 
from liability, or affect a presumption of negli- 


54 Allen v. S. S. Co.,132 N. Y. 91. In the above case 
& passenger was injured by being given calomel in- 
stead of quinine. ‘The act referred to therein was 
the English Passenger Act of 1855. 

55 O’Regan v. Cunard S. S. Co., 160 Mass. 356. 

56 Hall v. The C. R. Steamboat Co., 13 Conn. 319. 

57 Lord v. G. N. & P. S. Co., 4 Sawy. 293; The Jane 
Gray, 99 Fed. Rep. 582. 

58 Lobdell v. Blewett, 138 La. 350. 

39 Spear v. P. W.& B. R. Co. (Pa.), 12 Atl. Rep. 
824. An instruction in the above case to find for the 
defendants, held to be erroneous, the accident in 
question having been occasioned by an explosion, the 
cause of which was unknown. Laing y. Colder, & 
Pa. St. 482. 

& Brockway v. Lascala, 1 Edm. (N. Y.) 135. 

61 Readhead y. Midland Ry. Co., L. R. 4 Q. B. 391. 
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gence established by the evidence. His liability 
is not in any manner restricted or limited by the 
same, but omission to comply with its provisions 
would of itself warrant an assumption of negli- 
gence.“ The owners of passenger boats are 
bound to use proper precautions to guard against 
the natural mistakes of passengers while on 
board the same. Landing being part of the 
contract with the passenger, carriers by water 
are bound to provide suitable and safe accom- 
modations for the landing of passengers from 
their boats, and are bound to use the strictest 
diligence; but they are not bound to so provide 
for the safety of passengers that they shall en- 
counter no possible danger and meet with no cas- 
ualty in the use of the appliances provided ;® 
passengers should not be called upon to face any 
risks or dangers devised by those whose duty 
it is to provide for {their safety in leaving a 
boat. There should be no necessity existing for 
them to ‘‘lookout,”’ or to jump from one point to 
another in order to save life or limb.® Itis neg- 
ligence in a ferry proprietor not to furnish a 
proper bridge which can be raised and lowered 
with the tide, so'as to be brought to a level with 
the boat while discharging passengers; likewise 
to order vehicles to be driven off the boat while 
it is eightor nine inches above or below the 
level of the bridge; likewise for a carrier to 
open the door of its waiting room upon the road- 
way to allow passengers to board its boat at a 
time when teams are leaving it by the same path- 
way. The duty of the carrier as to landings, 
however, only applies to such places where, by 
contract or usage, heis required to be in readiness 
to receive passengers;® but where a boat is pre- 


62 Caldwell v. N. J. Steamboat Co., 47 N. Y. 282. 

6} The Pilot Boy (Md.), 28 Fed. Rep. 103. In the 
above case the owners of the boatin question were 
held guilty of negligence in not having a certain stair- 
way lighted. 

64 Post v. Koch, 30 Fed. Rep. 208. But where un- 
der the contract of carriage passengers are to pro- 
vide for disembarking, the carrier must give them a 
reasonable opportunity to doso. The President, 92 
Fed. Rep. 673. 

6 Loftus v. Union Ferry Co., 22 Hun, 33; Herbrick 
v. Carr (N. Y.), 29 Fed. Rep. 298. 

% Julien v. Captain and Owners of Steamer Wade 
Hampton, 27 La. Ann. 377; Skottowe v. O. S. L. & U. 
N. Ry. Co. (Oreg.), 30 Pac. Rep. 222. - 

6&7 Hazman v. Hoboken, L. & I. Co., 2 Daly, 180. A 
dock company providing gangways from the shore to 
a ship lying at its dock is liable for an injury to a per- 
son on board of such ship by invitation of one of its 
officers, the same occurring while returning there- 
from, through the rendering of such gangway inse- 
cure by the act of employees of such company. Smith 
v. L. & S. K. Dock Co., L. R.3 C. P. 326; Cleveland 
v. N. J. Steamboat Co.,7N. Y. St. Rep. 598,7N. Y. 
8.28: Millerv. F,L. P. & S. Co., 73 Hun, 150; Sed- 
don v. Bickley, 153 Pa. St. 271. 

68 Tonkins v. N. Y. Ferry Co., 47 Hun, 562;. Loftus 
v. U. Ferry Co., 84 N. Y. 455, distinguished. 

9 The Ship Anglo Norman, 4 Sawy. 185. 





vented by injunction from landing at the only 
dock at a given port, she is under no obligation 
to her charterers to take passengers to such port 
and leave them to provide a way for landing.’’ 
It should be said in this connection that, 
when a steamboat stops at one of its usual 
landing places for handling passengers and 
freight, itis nota presumption of law that all 
persons who board same doso as passengers, un- 
less they notify an officer or officers of the boat to 
the contrary, so as to relieve him or them from 
the duty of giving tosuch as do not come on 
board as passengers ample time and facilities 
for reaching shore.”! A passenger by water has a 
right to go ashore at any point where the boat 
may land before arriving at his destination, with- 
out forfeiting his rights as a passenger to safe in- 
gress and egress,”? and this is so, even if his ob- 
ject is merely to buy tobacco,” or to obtain a 
meal; but a passenger must in a given case leave 
a boat and return thereto by the passageway 
designated by the proper authorities; and, 
further, a passenger must always exercise proper 
care and prudence in leaving a boat ata given 
landing place, and this is so, although its stop- 
page thereat is for any reason abridged. The 
fact that a person is not afforded a safe mode of 
landing froma boat does not authorize him to 
adopt another mode which is also dangerous.” 
The carrier by water must guard openings and 
bhatchways so that passengers may not be injured 
in connection therewith.” He must likewise see 
that the berths on board his ship are securely 
fastened.” A ship owner is also liable to a pas- 
senger for injury sustained ina collision caused 
by the concurrent negligence of the colliding 
ships,”* and such passenger has a rigbt of action 
against them jointly, and it is for the jury ina 
given case to fix the liability where it belongs, 
and rules of navigation are but circumstances to 
be considered in ascertaining the proximate 


70 Post v. Koch (N. Y.), 30 Fed. Rep. 208. 

71 Keokuk Packet Co. v. Henry, 50 [Il. 264. 

72 Dice v. W. T. & L. Co., 8 Oreg. 60. 

78 Herbrick v. Carr (N. Y.), 29 Fed. Rep. 298. 

74 Dodge v. B. & B. Steamship Co., 148 Mass. 207. 

75 Keokuk Packet Co. v. Henry, 50 Ill 264. Inthe 
above case the boat in question was racing with an 
other, and for that reason did not stop as long as 
usual ata place stated. A passenger has no right to 
presume thata ferry boat has landed on account of 
the absence of chain or other guard across the bow of 
the boat when warned and personally notified at the 
time by the captain and others that the landing had 
not been reached and to stand back. Davis v.0.&C. 
R. R. Co., 8 Oreg. 172; Read v. Covington & C. Bridge 
Co. (Ky.), 28S. W. Rep. 149. 

76 Behrens v. The Furnessia (N. Y.), 35 Fed. Rep. 
798; The Grecian Monarch (N. J.), 32 Fed. Rep. 635; 
The Yoxford (N. Y.), 83 Fep. Rep. 521; Butler v. City 
of Kingston, 77 Fed. Rep. 655. 

77 Smith v. Brit. & N. Am. Royal Mail S. P. Co., 86 
N. Y. 408; Horn v. N. J. S. Boat Co., 48 N. Y. S. 348. 

78 Jung v. Starin, 33 N. Y. S. 650. 
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cause of theinjury.*a_ Itis negligence to chaina 
dangerous dog underneath the cabin table,” or to 
place boxes of tin in the steerage in a pile six feet 
long, three feet wide, and five to eight feet high,” 
or to allow a rudder chain to be exposed,*' or to 
use one companion way for passengers and bag- 
gage, there being two companion ways in the 
ship. Buta carrieris not chargeable with neg- 
ligence in cases where he has no reason to appre- 
hend that a given accident will happen, he hav- 
ing madeall arrangements experience had shown 
to be safe and suitable.” <A causeof action based 
upon injuries received by a passenger on board a 
ship may be prosecuted by a libel in rem against 
the ship, and the rule is universal that if the libel 
is sustained the decree may be enforced in rem, 
as in other cases where a maritime lien arises ;“4 
and the fact that one of several passengers who 
are injured is a ‘‘steamboat’’ man, and, as such, 
according to the custom, carried gratuitously, 
does not deprive such person of the right to re- 
cover as in case of other passengers.” 

A passenger guilty of contributory negligence 
cannot ordinarily recover for injuries suffered by 
him. Such is not the rule, however, when the 
negligence of the owner or servants of the ship 
materially exceeds that of the person injured.® 
But ‘‘where a passenger is injured by the negli- 


73a The Rosedale, 88 Fed. Rep. 324; Moses v. H. A. 
P. Co., Id. 329; Jung v. Starin, supra. 

79 The Lord Derby (La.), 17 Fed. Rep. 265. 

8° The Oriflamme, 3 Sawy. 397. 

3! Garoni v. Compagnie Nationale De Navigation, 
14.N. Y. 8.797. But see The Burgundia (N. Y.), 29 
Fed. Rep. 464. 

%2 The Dresden (Ind.), 67 Fed. Rep. 438. 

83 Loftus v. U. Ferry Co., 22 Hun, 33. It was held 
in the above case, that the defendant carrier was 
not chargeable for negligence, a child having fallen 
through an openingin the railing of a bridge extend- 
ing from the boat to the shore. And see Dou- 
gan v. Transportation Co., 56 N. Y.1. It is not negli- 
gence for acarrier by water to cover the stairway to 
the cabin of his boat with corrugated brass. Croche- 
ron v. N.S.S. I. Ferry Co., 56 N. Y. 656; Crafter 
v. Met. Ry. Co., L. R. 1 C. P. 300; Flint v. N. & N. Y. 
Trans. Co., 34 Conn. 554; Fearn v. Ferry Co., 148 Pa. 
St. 122. Nor to allow floor tobe wet about water 
cooler, whereby the steward slips and injury results 
toa passenger. Mulvaria v. The Auchoria, 83 Fed. 
Rep. 847. 

‘4 The City of Panama, 101 U. §. 462. 

8 Steamboat New World v. King, 16 How. 469. A 
woman was severely injured in boarding a steamer 


through the alleged carelessness of its servants in put- 


ting out an improper gang plank. Held, that the fact 
that she was unwilling to pay for her passage, and 
that the captain made no demand for her fare, was no 
release of her right of action against the owner of the 
boat for the injuries done her, unless she at the time 
understood it to be so and consented that it should 
be so; and that such view held good even though 
the passage was was two and one-half days’ long. 
Packet Co. v. Clough, 20 Wall. 528; The Wasco 
( Wash.), 53 Fed. Rep. 546. 

6 Keokuk Packet Co. v. Henry, 50 Ill. 264; The 





gence of the carrier, any act done by the former 
in the face of impending danger for the purpose 


of avoiding the same does not constitute con- 


tributory negligence, although it may in fact 
have helped to produce the injury complained 
of.”*** When a contract of a carriage duly en- 
tered into plainly assigns to the*latter a particu- 
lar part of the vessel to be occupied by him dur- 
ing transportation, and he in reality occupies a 
place different from that contracted for, the car- 
rier is released from liability for injuries which 
necessarily result from the passenger’s change of 
place.* It is not, however, contributory negli- 
gence on the part of the passenger to try to board 
a boat at night, where it is customary to receive 
passengers on board the night before the day of 
sailing, an extra charge being made therefor.” 
Where a child is injured on board a ship, the 
contributory negligence of those having it in 
charge will often prevent recovery.” ‘The owner 
of anervous horse may, however, properly take 
him on board a ferry boat, and if injured through 
the negligence of the carrier a recovery may be 
had.*! The principle that one who hires a 
private conveyance is presumed to control or be 
identified with the driver, and to have assumed all 
risk of any injury suffered through a collision 
caused by the driver’s negligence, does not apply 
to passengers in steamboats, even although char- 
terers thereof.” Thefact that the transportation 
company was neither the owner nor the charterer 
of the vessel in question, but had merely placed 
her on its line temporarily, charging and receiv- 
ing a commission as agents on the freight and 
passage money, does not, in a given case, effect 


Ship Anglo-Norman, 4 Sawy. 185. Where a ferry 
boat has two footways for the use of passengers, and 
a passenger ivho attempting to leave by the middle 
gangway used by teams, is injured by the barrier 
thereof being dropped on his leg or foot, his con- 
tributory negligence will prevent recovery from the 
owner of the boat. Graham v. Pa. R. Co. (N.J.), 39 
Fed. Rep. 596. Failure to descend from boat by 
means provided which results in injury amounts to 
contributory negligence. Plant Ins. Co. v. Cook, 
85 Fed. Rep. 611. 

87 Ladd v. Foster (Oreg.), 31 Fed. Rep. 827. 

88 Steamboat Co. v. Brockett, 121 U. S. 637. 

89 Skottowe v. O. S. L. & U. N. Ry. Co. (Oreg.), 30 
Pac. Rep. 222. Nor fora person frequently using a 
certain ferry to enter the bridge passage way in the 
evening when dimly lighted. Race v. The U. Ferry 
Co., 46 N. Y. S. Rep. 325; Swart v. Mayor, 23 N. Y. §. 
Rep. 393. Falling gang plank nighttime. Croft v. 
No. W. S. S. Co., 20 Wash. 175. 

*® The Burgundia (N. Y.), 29 Fed. Kep. 464. In the 
above case an infant three years old was left to him- 
self by his nurse, and wandered to a part of the ship 
where he had noright to be and was injured. Held, 
that no recovery could be had. 

9% Clark v. U. Ferry Co., 35 N. Y. 485; White v. The 
Winnisisimmet Co., 7 Cush. ( Mass.) 155. 

92 Cuddy v. Horn, 46 Mich. 596; Cooper v. E. T. Co., 
75 N. Y. 116; Hillman vy. Newin gton, 57 Cal. 57. 
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the question of its liability.“ Ifanexpress com- . 


pany hires its freight transported on the steamer 
of a company engaged in such transportation, 
and of passengers for hire as common carrier, and 
has an agent to take charge of such freight whose 
passage is provided for in contract, such agent 
stands in the position of an ordinary passenger. 
as to responsibility of the common carrier for in- 
juries he may suffer. caused by the negligence 
of its employees.“ The rule in such case is the 
same where the steamship company rents a room 
to a person for selling liquors and cigars at a 
stipulated rent, and carries and boards him as a 
part of the contract.” Nautical men may be 
called in such cases and asked, whether in their 
judgment particular facts which have been 
proved, amount to gross negligence.” Section 
4283, Rev. St. U. 8., limiting the liability of ship 
owners for any loss or damage occasioned or in- 
curred without the privity or knowledge of such 
owners, to the amount or value of the interest of 
such owners in vessel and freight, pending. ex- 
tends as well to claims for personal injuries suf- 
fered by passengers, and for loss of life of pas- 
sengers, whether arising under the general law 
of the admiralty or under federal or State stat- 
utes, as to claims for embezzlement, loss or de- 
struction “of property, goods and merchandise,” 
as well in cases of collision as otherwise;* and 
this act leaves ship owners liable without limit 
for their own negligence, and liable to the extent 
of the ship and freight for the negligence or mis- 
conduct of their master and crew; but it is cleat 
that it does not apply to boats navigating streams 
connecting the Great Lakes.!” 


Chicago, Ill. SoLon D. WILSON. 


% Spaids v. The N. Y. M. Steamsbip Co., 3 Daly, 139. 

* Yeomans v. Contra Costa 8S, N. Co., 44 Cal. 71. 

% Td. 83. 

% Malton v. Nesbitt, 1 C. & P. 70. 

% The City of Columbus (Mass.), 22 Fed. Rep. 460; 
Rounds v. Steamship Co., 14 R. I. 344; Butler v. B. & 
S. Steamship Co., 180 U. S. 527; The Amsterdam, 23 
Fed. Rep. 1!2; The Alpena, 10 Biss, 436, 8 Fed. Rep. 
280; The Epsilon, 6 Ben. 378. 

% Briggs v. Day, 21 Fed. Rep. 727. 

” L. & G. W. Steam Co. v. Phenix Ins. Co., 129 U. 
S. 397 440. 

10 Cuddy v. Horn, 46 Mich. 596; A. T. Co. v, Moore, 
5 Mich. 368; The Mamie, 5 Fed. Rep. 813. In view of a 
condition printed on a ticket setting forth that “the 
company will not be responsible * * - for any 
damage arising from the perils of the sea, or from 
machinery, boilers or steam, or from any act, neglect 
or default whatsoever of pilot, master or mariner,” a 
carrier is exempted from liability for injury for loss 
of life occasioned by the negligence of its servants. 
High v. The R. M.S. Packet Co., 52 L. J. Q. B. 640; 
The Franconia, 46 L. J. Rep. P. D. & A. 71. And see 
The Beta Adm., 38 L. J. Rep. 50. 


[To Bg CONTINUED. ] 








PEDDLERS—FINES — AGENCY — INTERSTATE’ 
COMMERCE. 





FRENCH v. STATE. 


Court of Criminal Appeals of Texas, Oct. 17, 1900. 

Where a person traveling ina two-horse rig was 
agent for a foreign corporation, having no office 
within the State, for the sale of organs, which were 
shipped from such corporation to the agent, and by 
him delivered to purchasers at their various places 
of residence, from the wagon, the purchasers in each 
instance paying for the organs in cash and notes 
made payable to the corporation, the fact that the 
agent in one instance sold an organ which had pre- 
viously been brought into the State and left at the 
house of another, and which he took from such 
house, and delivered to the purchaser, did not render 
the agent amenable to the State occupation tax 
act prohibiting peddlers from selling goods witbin 
the State without a license, since the fact tbat the 
property had been shipped into the State and de- 
posited with a bailee, instead of being delivered at 
once tothe purchaser, did not the less render ita 
subject of interstate commerce. 

HENDERSON, J.: Appellant was convicted 
under the law authorizing an occupation tax of 
peddlers with two horses, and his punishment as- 
sessed at afineof$10. Appellant presents several 
assignments, but itis only necessary to consider 
one, to-wit, that the proof showed that, as a 
peddler, he was engaged in the sale of property 
which {was protected by the constitution of the 
United States as interstate commerce, and that 
the State had no authority to require him to pay 
atax. The proof shows that defendant was the 
agent of the Estey Organ Company, of St. Louis, 
Mo., and his method of selling the organs was as 
follows: He traveled in a two-horse hack all 
over Mills county, Texas, taking an organ along 
with him, and whenever he made a sale of the 
same style organ as he carried he delivered it at 
once to the party who purchased. If the party 
wanted a different style organ than the one he 
carrie dwith him, he made a contract, and sent the 
order in to the St. Louis house, and the organ is 
shipped to defendant, who takes itin person upon 
his said two-horse wagon or hack, and delivers 
itat tbe residence of the purchaser, receiving 
therefor, money and notes payable to the com- 
pany, which said notes were always forwarded to 
the company. The defendant guaranteed the 
notes which he took in favor of the company. It 
seems, if the purchaser so desired, the instru- 
ment would be shipped direct to the purchaser. 
The proof further showed, in regard to the sale 
of the organ in this case, that defendant came to , 
the house of Willett Johnson, in Mills county. 
‘Texas, on July 12, 1899, driving a pair of horses 
toa hack, and represented his business as an 
organ dealer, and sold to witness an organ, tell- 
ing witness that he had the organ at the resi- 
dence of acertain man living seven or eight 
miles distant, in Hamilton county. A few days 
later defendant brought the organ to witness’ 
house in Mills county, delivered it to the pur- 
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chaser, who settled forthe samein cash and 
notes; the notes being made payable to the Estey 
Organ Company, St. Louis,Mo. The question 
thus presented is, was the sale here made of 
property subject to interstate commerce? For, 
if it was, it is conceded that the State had no au- 
thority to tax the peddler engaged in interstate 
commerce, either directly on the goods sold or 
by indirection on his occupation of selling such 
property while it was under the protection of 
the constitution as interstate commerce. See Ash- 
er v. Texas, 128U. S. 129, 9 Sup. Ct. Rep. 1,32 L. 
Ed. 368; Welton v. Missouri, 91 U.S. 275, 23 L. Ed. 
347. It is also conceded that the organ in question 
was protected from any interference by the State 
during its transit from St. Louis, Mo., up to the 
time of its arrival] at its destination in the State 
of Texas. If it had been previously sold, it 
would be protected until its delivery to the pur- 
chaser. If it had not been sold, it would be pro- 
tected up to the time ofits arrival in the ware- 
house or depository of the manufacturer, if he 
had one in this State; and the later decisions 
hold that it would be equally protected after its 
arrivalin the State, and until it should be sold, 
and mingled with the common mass of the prop- 
erty of the citizens of this State. See Leisy v. Har- 
din, 135 U. S. 100, 10 Sup. Ct. Rep. 681, 34 L. Ed. 
128; Miller v. Goodman (Tex. Sup. Ct.), 40S. W. 
Rep. 718. Leisy’s case, supra, involved a ship- 
ment of beer in original packages from the State 
of Illinois, where it was manufactured, into the 
State of Iowa. Said beer was received in Iowa 
in the warehouse of the manufacturer, and then 
sold in original packages to purchasers in the 
State of Iowa, in contravention fofa law of the 
State of Iowa prohibiting the sale of such intoxi- 
cating liquors except under permits granted by 
the State for certain purposes therein stated, 
to-wit, medicinal and sacramental purposes, etc. 
The Supreme Court of the United States in that 
case distinctly holds, after discussing a great 
number of cases bearing on the subject, ‘‘that it 
is only after the importation is completed, and 
the property imported has mingled with and be- 
come a part of the general property of the State, 
thatits regulations can act upon it;’’ and, further, 
that the plaintiff had the right to import such beer 
from the State of Illinois into the State of Iowa, 
and to sell it, by which act alone it would become 
mingled in the common mass of the property 
within the State. In Miller v. Goodman, supra, 
our own supreme court refers to this case with 
approval. The case of State v. Richards (W. 
Va.). 98. E. Rep. 245, which appears to be di- 
rectly in point, contravenes, as we think, the 
doctrine above announced, but it does not appear 
to have been carried to the Supreme Court of the 
United States, and was rendered prior to the 
decision of Leisy v. Hardin; and, of course, does 
not discuss that case, though it does discuss the 
Asher case and Robbins vy. Taxing Dist., 120 U.S 
489, 7Sup. Ct. Rep.592, 30 L. Ed. 694, and attempts 





to draw a distinction between those cases, which 
were sales by sample and a sale of goods carried 
around by a dealer or drummer and sold and de- 
livered from his wagon. With due deference to 
the learned judge who rendered that opinion, we 
must confess that we can see no difference in 
principle between the sale by sample and asale 
from the warehouse. If interstate commerce pro- 
tects an article of traffic between States in transit. 
and after its arival at a warehouse, and untilit is 
sold therefrom. and delivered thence to the pur- 
chaser by the seller, who acts as the agent of the 
foreign company, itis difficult to see how the 
same article will not be protected while the agent 
of the foreign company carries it around with 
him, and, when he finds a purchaser, then 
sells and delivers it to such purchaser. It is not 
the vehicle, as we take it, that gives character to 
the traffic, but itis afactthat the property has 
not become mingled with the common mass of 
the property of the citizens of the State; and if 
this is not done, in the one case, until a sale and 
delivery by the foreign company from its ware- 
house, we fail to see how it becomes mingled with 
the mass of the property of the citizens of the 
State until it is sold by the agent of the foreign 
company to the purchaser from his wagon. If it is 
a sale, in the one case.that terminates its character 
as interstate commerce, we think it equally does 
so in the other. It is not necessary here to enter 
into a discussion of this question as an original 
proposition. As we understand, the constitution 
of the United States and the decisions ofthe 
Supreme Court of the United States eonstruing 
the same are the paramount law. and we merely 
take those decisions and apply them to the facts 
of this case, and, in our view, appellant. at the 
time of his arrest and conviction, was engaged in 
interstate commerce. and so not amenable to the 
occupation tax which was attempted to be col- 
lected from him. ‘Turner yv. State (Tex. Cr. 
App.), 558. W. Rep. 834, and authorities there 
cited. The judgment is accordingly reversed, and 
the cause remanded. 


Nore.—Recent Decisions as to What Constitutes 
Peddling of Goods by Agent Rendering the Latter 
Amenable to Local License Tax, Unaffected by Ques- 
tion of Interstate Commerce.—Defendant was em- 
ployed at a monthly salary to sell goods by samples 
and illustrated catalogue for his principal, a merchant 
in the town of T. In the town of L, as such 
agent, defendant delivered a sofa, and received the 
money for it, the order for it having been previously 
taken by him. He took orders from the residents of 
L for future delivery, and carried his samples with 
him in a wagon, both being the property of his prin- 
cipal. The goods were shipped to L by the principal, 
and defendant delivered them. Held, that defendant 
was nota peddler. Kennedy v. People (Colo. App.), 
49 Pac. Rep. 373. Within the statute, a peddler isa 
trader who carries with him the goods which he sells. 
Kennedy v. People (Colo. App.), 49 Pac. Rep. 373. 
Evidence of a single sale of goods is insufficient to 
prove the seller to be a peddler. People v. Jarvis, 46 
N. Y. S. 596, 19 App. Div. 466. A farmer, non-resident 
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ofa borough, who, as incident to his business, de- 
livers milk daily to regular customers, part of which is 
the product of his own dairy and part of which is 
purchased from others, is not subject to the police 
power of the municipality to impose license fees 
upon hawkers and peddlers. Borough of South 
Easton v. Moser (Com. Pl.), 18 Pa. Co. Ct. Rep. 343. 
Farmers who raise and sell their products from their 
own farms are not within the letter or spirit of the 
laws of the commonwealth relating to hawkers and 
peddlers, nor affected by them. Lansford Borough v. 
Wertman (Com. PI.),18 Pa. Co. Ct. Rep. 469. Act 
1893 (21 St. at Large, *p. 407), requiring hawkers and 
peddlers of goods to pay a license fee, does not apply 
to local merchants who carry a stock, and at their 
store take orders for sewing machines, and deliver 
them in the country, though their agent, while in the 
country filling orders, occasionally sells from the de- 
livery wagon a new machine or an old one taken in 
trade. Alexander vy. Greenville County (S. Car.), 27 
S. E. Rep. 469. One who, as agent for a railroad com- 
pany, travels about from place to place in a railroad 
commissary car, carrying with him goods, wares, and 
merchandise belonging to his principal, offering and 
selling same, for a commission, at retail, to employees 
of his principal only, taking in payment, or as 
security for the payment, of the purchase price, 
orders on his principal, drawn by the employees 
against wages earned, or to be earned, is a hawker 
and peddler, within the meaning of Acts 1895, ch. 
4322, sec. 9, subd. 11, reading, ‘Hawkers and peddlers 
shall each pay for license tax $300.” Hall v. State 
(Fla.), 23 South. Rep. 119. Ky. St. sec. 3637, subsec. 4, 
empowering a city of the fifth class to impose and 
collect license jfees on all franchises, trades, occupa- 
tions, and professions, authorizes an ordinance con- 
ferring the right to impose and collect a license tax 
on peddlers and itinerant retailers of merchandise. 
City of Carlisle v. Hechisger (Ky.), 45S. W. Rep. 
358. An agent, in delivering portraits which his 
principal manufactured under contracts requiring 
their delivery in frames, sold the frames to the por- 
trait buyers, the option to purchase being given them 
by the contracts. He did not sell them to otbers than 
portrait buyers, or go anywhere to sell them except 
where he had to deliver portraits. Held, that he was 
not within Act 1893 (21 St. at Large, p. 407), requiring 
hawkers and peddlers of goods to pay a license fee. 
‘State v. Coop (S. Car.), 305. E. Rep. 609. When one 
person travels through the country as an itinerant, 
exhibiting samples of goods and taking orders for 
goods of like character, and another follows in his 
wake, delivering the goods thus sold, both should be 
regarded as peddlers, when it appears that the busi- 
ness was thus conducted in pursuance of a scheme to 
evade the law of this State requiring peddlers to 
register and pay taxes. Duncan v. State (Ga.), 30S. 
E. Rep. 755. Where an ordinance in one section pro- 
vides that “peddlers engaged in selling any kind of 
merchandise, shall pay per year $500,” and in another 
section provides that ‘“‘transient traders or dealers, 
who shall take orders for any of the following named 
articles at retail, shall, before offering the sama for 
sale, or soliciting orders, take outa license to be 
fixed by the mayor, viz.: clocks, watches, clothes, 
shirts, dry goods, boots, shoes, hats, caps, hardware, 
jewelry, spectacles, silver and plated ware, fancy 
goods, groceries or furniture.”’ An agent engaged in 
going from house to house, carrying samples of 
curtains and rugs, and taking orders for such goods, 
which orde~s are filled®y his principal, is not a ped- 


. 
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dler within the meaning of the ordinance. Kimmel 
v. City of Americus (Ga.), 31 S. E. Rep. 623. 


Though such agent may, in a single instance, offer to 
sell, or even actually sell, one of the samples which 
he carries with him, this would not render him liable 
to pay alicense as a peddler. Kimmel v. City of 
Americus (Ga.), 31 S. E. Rep. 623. One who 
travels over the country selling patent rights 
or the privilege to sell such rights, though he has a 
definite residence in this State is an “itinerant 
person,” selling such rights or privileges, within 
Ky. St. sec. 4116, thus detining a peddler; and a note 
taken by him for the things sold is void, unless the 
words ‘“‘peddler’s note” are indorsed thereon, as re- 
quired by Ky. St. sec. 4223. Bohn’s Assignee v. 
Brown (Ky.), 49S. W. Rep. 450. A farmer who sells 
his crop in asmall wagon, by retailing it, is nota 
peddler, within the license law. Roy v. Schnff (La.), 
24 South. Rep. 788, Under Ky. St. sec. 4218, which 
provides that neither merchants nor their agents 
“selling by sample’”’ shall be deemed peddlers, an oil 
company which delivers oil from a tank wagon to 
merchants for resale, pursuant to orders previously 
taken, is not a peddler, though no sample of the oil 

was shown when the orders were taken, as the reason- 
of the statute requiring license does not apply to one 

who sells to merchantstfor resale. Standard Oil Co. v. 
Commonwealth (Ky.), 55 8S. W. Rep. 8. Laws 1897, 
ch. 76, sec. 1, providing that no person shall do any 
business as a hawker and peddler, or go about from 
town to town, orfrom placeto place in ‘the same 
town, exposing for sale or selling any goods, wares, 

or merchaandise, without a license, does not apply to 
a person going from place to place soliciting orders 
for merchandise for his employers, a firm having 
a fixed place of business, and subsequently delivering 
the goods so ordered. State v. Wells (N. H.), 45 Atl. 
Rep. 143, 43 L. R. A. 99. A jeweler purchasing move- 
ments, hands, and cases, separately, and assembling 
these several parts, and putting them into a market- 
able conditiion, is not a ‘‘manufacturer” of the 
watches, and is liable, under Acts 1830 and 1847, for 
hawking and peddling such watches without a li- 
cense, and by public auction. Commonwealth vy. Per- 

cival, 11 Pa. Super. Ct. Rep. 608. Where the driver of 
an oil-tank wagon, who was carrying oil from his em- 
ployer’s oil depository to a neighboring town for de- 
livery to regular customers in wholesale quantities 
for resale, sold and delivered on the way a small 
quantity of oil toone person, he was not guilty of 
peddling without a license. Hays v. Commonwealth, 
(Ky.), 55 S. W. Rep. 425. The fact that defendant, 
who was peddling ice without a license, was an em- 
ployee of acorporation which not only sent outa 
cart to peddle ice, but also delivered ice to persons 
who had previously ordered it, and that the person 
to whom defendant wascharged with baving sold 
and delivered ice were among such corporation’s 
customers, does not render his acts any the less a 
violation of Pub. St. ch. 68, sec. 16, declaring that 
whoever goes from place to place in the same town, 
carrying and exposing for sale any goods, wares, or 

merchandise, without a license shall forfeit a sum 

etc. Commonwealth v. Reid, 175 Mass. 325, 58 N. E. 
Rep. 617: Under Ky. St. sec. 4216, providing that 
“allitinerant persons’? vending articles not specif- 
ically exempt shall be deemed peddlers, an indict- 
ment for peddling without license, which charges 

that accused “did unlawfully, not having a license so 
to do, and being then and there an itinerant person, 

vend, sell, and offer to sell, goods, wares, and mer- 
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chandise, to-wit, oil,” toa person named, is good, it 
not being necessary to state any other facts showing 
that defendant wasengaged in the business of a ped- 
dler, or that he made the particular sale by peddling, 
or to state that he delivered oilsold. Hays v. Com- 
monwealth (Ky.), 55S. W. Rep. 425. 
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OHIO CORPORATIONS, WITH FORMS (Fourth Edition). 

Treating of corporations under the constitution of 
1802 and under the constitution of 1851, also treating 
of general provisions in organizing corporations, of 
railroad companies, telegraph companies, union depot 
companies, turnpike, bridge, plank road, gas, water, 
hydraulic and cemetery companies, superintendent 
of insurance, life and fire insurance, agricultural in- 
surance, prevention of cruelty to animals, insti- 
tutions of learning, religious, savings and 
loan and banking companies, act relating to 
unknown’ depositors, where actions, may be 
brought, receiver, dissolution, change of name, and 
quo warranto, also a large number of forms. In Ohio 
many changes have been made in the statutes, and 
500 decisions bave been rendered on corporation law. 
It has all the statutes in full relating to corporations, 
with references to statutes incidentally concerning cor- 
porations, covering such subjects as taxes, penalties, 
reports, exemptions, returns, inspections and other 
analogous features. This book offers ready access to 
the 2,000 sections of the statutes, and nearly 1,000 de- 
cisions of Ohio courts relating to corporations. The 
forms comprise all such as are likely to be needed in 
organizing and managing corporations including for 
converting surplus into additional stock or issuing 
non-taxable certificates therefor. The work is a nec- 
essary text book for lawyers; itis an indispensable 
aid to managers of domestic companies, and is essen- 
tial for all agents and representatives of foreign cor- 
porations, such as insurance agents, building and loan 
organizers, railroad, telegraph and telephone officers, 
. manufacturers and miners companies, and agricul- 
tural associations, including lodges, clubs, and other 
social and religious organizations. The authors are 
A. T. Brewer and G. A. Laubscher. The book con- 
tains 725 pages. Boundin law sheep. Published by 
The Robert Clarke Company, Cincinnati. 
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1, ASSUMPSIT — Money Received — Contributions.— 
Where defendant, the publisher of a newspaper, re- 
ceived asum of money in response to solicitations 
in his paper for contribusions for the relief of families 
of three firemen who lost their lives in the perform- 
ance of their duty, plaintiff, as heir of one of the fire- 
men, cannot maintain an action to recover his part of 
the amount collected,as money had and received, 
since the transaction created no legal! right in plaintiff 
to any part of the money.—HALLINAN V. HEARST, Cal., 
62 Pac. Rep. 1063. 

2. ATTORNEY aND CLIBNT—Payment of Costs by At- 
torney—Champerty.—A stipulation, in a contract be- 
tween attorneys and client for the payment by the at- 
torneys of the costs of the litigation, is against public 
policy, champertous, illegal and void. While it is per- 
missible for a near kinsman of a poor suitor, out of 
charity, to assist bim in the maintenance of his sult, 
such kinsman cannot do so asa speculative venture, 
based upon a contract to share in the proceeds in 
case the suitor should recover:—IN RE Evans, Utah, 62 
Pac. Rep. 913. 

3. BANKRUPTCY—Acts of Bankruptcy.—To constitute 
an act of bankruptcy, under Bankr. Act, § 3a, subd. 3, 
by suffering or permitting, while insolvent, a creditor 
to obtain a preference through legal proceedings, and 
not having discharged such preference at least five 
days before a sale or final disposition of the property 
affected, it is not necessary in all cases that an actual 
levy on property should have been made; but the pay- 
ment of money to the sheriff holding an execution, by 
the debtor or another by bis direction, the money be- 
ing his, and the application by the sheriff on the 
execution, is a final disposition of property, which 
completes the preference, within the meaning of the 
statute, by giving the judgment creditor an advantage 
over other creditors.—IN RE MILLER, U.S. D.C., W. 
D.(N. Y.), 104 Fed. Rep. 764. 


4. BANKRUPTCY—Allowance of Compensation to As- 
signee.—Under Bankr. Act 1898, 64b, subd. 1, no allow- 
ance can be made by a court of bankruptcy to an as- 
signee undera general assignment for services ren- 
dered as custodian of the property prior to the filing 
of a petition in bankruptcy against the assignor, even 
though such services appear to have been for the 
benefit of the general creditors, and the rule is the 
same although the bankrupt is a corporation which 
could hot, under the act, have fileda petition in vol- 
untary bankruptcy; but under such section the court 
may make a ressonable allowance to the assignee for 
services rendered and disbursements made in preserv- 
ing the estate subsequent to the filing of the petition. 
—IN RE PSTER PavL Book Co., U.S. LD. C., W. D. (N. 
Y.), 104 Fed. Rep. 786. 

5. BANKRUPTCY—Contract to Pay for Wife’s Services. 
—Laws N. Y. 1896, ch. 272, § 21, which enables a wife to 
contract with her husband respecting her property 
and the ‘‘acquisition” of property, and “to exercise 
all powers and to enjoy all rights in respect thereto 
and in respect to ber contracts as if she were 
unmarried,” does not change the rule established by 
decision in that State, which renders invalid a con- 
tract by which a husband agrees to pay his wife for 
services, and such a contract does not create a debt 
provable in bankruptcy against the husband, al- 
though the services of the wife were rendered outside 
her domestic duties.—IN RE KaUFMANN, U. 8. D.C., E. 
D. (N. Y.), 104 Fed. Rep. 768. 

6. BANKRUPTCY—Exemptions—Tools of Mechanic.— 
A baker isa mechanic, within the meaning of the ex- 
emption laws, and where the State statute (Code Civ. 
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Proc. N. Y. §§ 1390, 1391) exempts ‘tools and imple- 
ments of a mechanic necessary to the carrying on of 
his trade, not exceeding in value $25,” and in addition 
‘“‘working tools, not exceeding iu value $2650,” 
a bankrupt baker is entitied to claim as-exempt the 
tools and implements of his trade to the value of $275. 
—IN RE OsBORN, U. 8. D.C.,W. D. (N. Y.), 104 Fed. 
Rep. 780. 

7. BANKRUPTCY—Liens—Power of Court to Supervise 
—Enforcement.—The bankrupt sct does not vest a 
court of bankruptcy with any power to interfere with 
a creditor holding property of the bankrupt in pledge 
to secure his debt, and baving a valid lien thereon, 
within the meaning of section 67d,in the exercise of 
the power of saleof such property given by the terms 
of his contract, where there is no claim that such 
power will be exercised in a fraudulent or oppressive 
manner.—IN RE PHE@NIX MILLS Co., U. 8. D.C., E. D. 
(Penn.), 104 Fed. Rep. 762. 

8. BANKROPTCY—Preferences — Knowledge of Debt- 
or’s Insolvency.—A bank is chargeable with notice of 
the insolvency of adebtor from whoi it receives a 
payment, and that such payment constitutes an un- 
lawful preference under the bankruptcy act, where its 
president had knowledge of such insolvency, gained 
while acting for the bank in the matter of such Indebt- 
edness.—IN RE GILLETTE, U.S. D. C., W. D. (N. Y.), 104 
Fed. Rep. 769. 

9. BANKRUPTCY—Trust Fund Held by Bankrupt. — 
Money held by a bankrupt as guardian, which he had 
mingled with his own funds, thereby lost its 
identity asa trust fund; and the bankrupt cannot 
withhold property or its proceeds from his trustee on 
the ground that it was purchased with the money of 
his wards, but the wards in such case are merely 
creditors, who must share with the general creditors 
in the distribution of the estate.—IN RE RICHARD, U. S. 
D. C.,E. D. (Tenn.), 104 Fed. Rep. 792. 


10. BILLS AND NOTES— Assignment — Action by As- 
signee.—In an action by the assignee of a note against 
the maker, a defense that the payee, before the trans- 
fer, made an assignment for the benefit of creditors to 
defendant, under which the note passed to him, is un- 
tenable, where the assignment was in fact a mortgage 
in favor of such creditors as would accept, and none 
ofthem had accepted.—PROUTY V. MosqQuiz, Tex., 59 
8. W. Rep. 568. 

11, BILLS AND NOTES — Consideration. — An instru- 
ment reciting that ‘‘the undersigned K, hereby agrees 
to pay to B a bill of $265.50 against C” within a certain 
time, is not a promissory note, and therefore requires 
proot of consideration.—BRaDT V. KRaNnkK, N. Y., 58 N. 
E. Rep. 657. 

12. BILLS AND NoTES—Consideration.— Whore J as- 
sumed a debt owing by B to W,a note and mortgage 
executed by B to J forthe amount was supported by 
a sufficient consideration, as B obtained a change of 
creditors and an extension of one year’s time in the 
payment of his debt.—WHITT V. BAILEY, Ky., 59 8. W. 
Rep. 514. ' 

18. BILLS AND NOTES—Indorsement.—A payee testi- ' 
fied that the maker had applied to him fora loan, 
and, on being asked for an indorser, suggested de- 
fendant, and thereafter came to him with a note bear- 
ing defendant’s indorsement, and, relying thereon, he 
took it and advanced the consideration. The maker 
testified that upon applying for the loan the payee in- 
formed him that a friend of his had some money to 
loan, which could be gotten on a good note, and that 
he told defendant before he signed that the payee said 
that he could get the money for the maker on a good 
note. Held to justify a finding that defendant did not 
indorse the note for the accommodation of the payee. 
—Davis Vv. BLY, N. Y., 58 N. E. Rep. 648. 

14. BILLS AND NOTES—Interest— S8tipulation.—A note 
stipulating for additional interest, not exceeding the 
legal rate, in case of default in the payment of interest 
coupons, is not an agreement for a penalty, but a 





valid agreement to pay a higher rate on a contin- 
gency.—ECOLES Vv. HERRICK, Colo., 62 Pac. Rep. 1040. 

15. BRoKgERS—Compeneation—Revocation.—Where a 
brokerage contract provided that the brokers’ 
authority to sell defendant's land should continue un- 
til withdrawn in writing, and defendant sold the land, 
and gave a deed to the purchaser, the deed was not 
such a withdrawal of their authority before such sale 
as would put an end to the contract by which defend- 
ant agreed to pay a commission if she sold the prop- 
erty herself during the life of the contract.—KIMMBLL 
v. SK&LLY, Cal., 62 Pac. Rep. 1067. 

16. BroKER—Real Estate Agent — Commissions.— A 
person who claims to have an exclusive agency for 
the sale of real estate cannot recover a commission in 
indebtatus assumpsit on the common count “for 
goods, wares, and merchandise and services sold and 
delivered” on a sale made by another party, but must 
sue On the special contract.—BUSHNELL V. COGGSHALL, 
N. Mex., 62 Pac. Rep. 1101. 

17. CARRIBRS—Attachment.—Goods in the custody of 
arailroad company intransiiu within the territory 
are subject to attachment.—SantTa Fg Pac. R. Co. Vv. 
BossuT, N. Mex., 62 Bac. Rep. 977. 

18. CARRIERS—Passengers—Stations.—Where a car- 
rier has provided a safe egress from its station, by 
which a passenger would have been protected from 
passing traine, and bas not permitted or invited such. 
passenger to attempt to cross its track at any other 
place, it owes him no duty which it has not performed 
in furnishing a safe egress, and hence it is not liable 
for an. injury sustained by him in attempting to cross 
at some other place.—ABBOTT V. DELAWARE, L. & W. 
R. Co., N. J., 47 Atl. Rep. 588. 

19. CONSTITUTIONAL LAaw—Speciai Legislation—Taxa- 
tion.—Chapter 290, Laws 1897,—an act for the enforce- 
ment of the collection of delinquent taxes in counties 
in which certain eonditions existed at the time therein 
specified,—is repugnant tothe constitution, because 
it is special legislation as to the affairs of counties, 
and does vot operate uniformly throughout the State. 
—DULUTH BANKING CO. Vv. Koon, Mijnn.,84N. W. Rep. 
835. 
20, CONSTITUTIONAL Law—States— Power to Regulate 
Rate of Interest.—The provision of Const. U. S. art. 1, 
§ 8, giving congress the power to coin money and regu- 
late the value thereof, has no reference to the rate of 
interest to be charged for the useof money, and does 
not deprive the States of the power to regulate the 
same by statute.—BEACH V. PEABODY, IIll., 58 N, E.. 
Rep. 679. 

21. CONTRACTS — Breach — Instructions.—Where 
plaintiff contracted with defendant to sell him all bis 
interest in a secret society for a sum to be paid in cer- 
tain stipulated payments, it was not error, in an ac- 
tion for installments due, to refuse to exciude the con- 
tract on the ground that plaintiff sought to recover 
damages for breach of an executory contract on the 
common counts, since plaintiff was seeking to recover 
on an agreement claimed by him to have been fully 
performed on his part.—BURT V. GREENE, Mich., 84 N. 
W. Rep. 317. 

22. ConTRACT—Conflict of Laws.—That a contract 
made in one State is to be executed in another does 
not require that it shall be treated as a contract of the 
latter in determining the law applicable thereto.— 
Heery v. J. L. Mott [RON-WoRKS Co., Kan., 62 Pac. 
Rep. 904. 

28. CONTRACTS — Construction.—A contractor agreed 
to erect a building for plaintiff,and defendants be- 
came eureties for the performance of such contracts. 
After purchasing brick for the building, but before 
paying for it, and before completing the building, the 
contractor died. ‘Pending lien proceedings for the 
price ofthe brick, defendants, as bondsmen, agreed 
to complete the building under the contract, and, if 
the lien filed against plaintiff's premises should be de- 
clared valid, to pay it, and to save plaintiff harmless 
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from all liens and bills arising out of the original con- 
tract. The lien failed, and the claimant obtained 
judgment against plaintiff, which was paid. Held, 
that plaintitf could recover from defendants the 
money paidon such judgment, since the liability to 
pay did not depend onthe establishment of a lien.— 
HUGHES V. GIBSON, Colo., 62 Pac. Rep. 1037. 

24. CORPORATION—Foreign Corporations—Service of 
Summons.—A corporation of one State, not doing 
business in another State, is not subject to the juris- 
diction of such other State by the casual appearance 
there of its president or other managing officer, and 
the service of summons upon him while there; but a 
mortgage-loan company of a State, which makes its 
securities payable ata designated agency in another 
State, and which pays them there, and which appoints 
a trustee resident in such other Stateto receive and 
hold its securities in trust forthe payment of its ob- 
ligations made payable there, and which deposits its 
securities with the trustee for such purpose, is doing 
business in such other State, and is amenable to suit 
there by the service or summons upon its president 
or other managing officer casually found in the State. 
—J. B. WaTKINS LAND-MORTGAGE CO. vy. ELLIOTT, 
Kan., 62 Pac. Rep. 1004, 

25. CouNTyY TREASURER — Liability on Bond.—A 
county treasurer is not a mere bailee or trustee, but is 
a special bailee,subject to special obligations, to fulfill 
the obligations of his official bond; and the law of 
bailment is not the proper measure of bis responsibil- 
ity.—MALOY V. BOARD OF CoMRS. OF BERNALILLO Co., 
N. Mex., 62 Pac. Rep. 1106. 

26. CRIMINAL EVIDENCE—Confessions.—A confession 
made by accused under threats to deliver him toa 
mob is not voluntary, and should be promptly re- 
jected.—WHITE Vv. STATE, Miss., 28 South, Rep. 852. 

27. CRIMINAL LAwW—Homicide—Self-Defense.—In law- 
fully defending himself a man may take life, when, as 
a reasonably prudent person, he has reasonable 
ground to apprehend a design to commita felony on 
him or to do him some great personal injury, and 
there shall be imminent danger of such design being 
accomplished, though as a matter of fact there was no 
actual danger; but if he wrongfully occasions or brings 
about the necessity for his action, though, asa pru- 
dent man, he may have reasonable ground to appre- 
hend a design to commit a felony on him or to do him 
some serious personal injury, and there be imminent 
danger of such design being accomplished, he cannot 
lawfully kill, and justify his conduct on the ground of 
self-defense.—KENNARD V. STATE, Fla., 28 South. Rep. 
858. 

28, CRIMINAL Law — Homicide — Trial.—The tempo- 
rary absence of thetrial judge from the court room 
during theclosing argument for the State in a murder 
trial is not ground for reversal, where it is not shown 
that he was out of hearing, or that there was any act- 
ual relinquishment by him of the control of the court. 
—ERMLICK V. STATE, Miss., 28 South. Rep. 847. 

29. CRIMINAL Law—Larceny.—The element of as- 
portation in the statutory crime of neat cattle is 
proven by evidence showing that defendant had 
driven the animal a distance of about 600 yards, then 
killed it, and removed and carried away the hide and 
other parts of the animal, thereby depriving the owner 
of the immediate possession of it.—WILBURN V. TER- 
RITORY, N. Mex., 62 Pac. Rep. 968. 


30. DEATH BY WRONGFUL ACT—Illegitimate Child— 
Mother’s Right to Sue.—Under Acts 1898, p. 83, author- 
izing the widow, husband, father, or mother of de- 
ceased to bring an action for damages for death of de- 
ceased, a natural mother cannot maintain an action 
against a railroad company for the death of an illegiti- 
mate son, caused by its negligence.—ALABAMA & V, RY. 
Co. Vv. WILLIAMS, Miss., 28 South. Rep. 853. 

31. DEEDs—Boundary.—A deed to a certain patent 
boundary, which recites thatthe boundary isto run 
with the ‘‘degrees and calis of the patent,’’ does not 





manifest an intention that the usual method of locat- 
ing patents shall not be followed, and therefore the 
courses and distances must yield to natural objects.— 
ASHER LUMBER Co. V. DUFF, Ky., 59S. W. Rep. 489. 

32. DEED—Constructive Notice.—Knowledge merely 
that land is under cultivation is no notice toa pur- 
chaser thereof of a claim thereto under an unrecorded 
deed therefor.—Cox Vv. DEVINNEY, N.J., 47 Atl. Rep. 
569. } 

33. DEEDS — Conveyance to City.—Unless restricted 
by statute or by its charter, acity has power to acquire 
and hold the fee to land used for public purposes, and 
the fact that under the statute, where property is ded- 
icated by the owner to a public use, or isappropriated 
by proceedings in invitum, the city takes only an ease- 
ment, terminable by the cessation of the use, does not 
affect the construction of a deed by which land is con. 
veyed to the city, so as to limit the title acquired to an 
easement where the deed in terms conveys the fee.— 
AVERY V. UNITED STaTEs,U. 8. C. C. of App., Sixth 
Circuit, 104 Fed. Rep. 711. 

84. DowER—Limitations.—As the statute of limita- 
tions does notrun against a right of dower where the 
widow has been continuously in possession of the land 
owned by her husband at the date of his death, a mere 
averment that morethan 15 years has elapsed since 
the death of the husband is not sufficient to support a 
plea of the statute of limitations to the widow’s claim 
of dower.—O’BRYAN V. LANGLEY, Ky.,59 8S. W. Rep. 
523. 

35. EMINENT DOMAIN—Taking Private Property.— 
The placing by a licensee of a municipal corporation, 
on a public sidewalk, the fee of which is in an adjoin- 
ing owner, of poles for furnishing light by electricity 
for private consumption, isa taking of such owner’s 
land, for which heis entitled to compensation, since 
the legislature has not authorized municipal corpora- 
tions or their licensees to erect poles on sidewalks for 
conducting electricity for use in private lighting, but 
has, by Act April 21, 1896 (P. L. p. 322), authorizing the 
use ofthe public highways for distribution of elec- 
tricity, forbidden such erection without the landown- 
er’s consent.—ANDREAS V. GAS & ELEC. CO. OF BERGEN 
Co., N. J., 47 Atl. Rep. 555. 

36. ESTOPPEL — Unrecorded Deed—Subsequent Mort- 
gage.—Where the vendee in an unrecorded deed, act- 
ing as attorney in fact for the vendor, procures a mort- 
gage forthe latter on the property, and represents 
that the vendor is the owner, heis estopped thereafter 
to setup title tothe land except in subordination to 
the mortgage.—FILIPPINI V. TROBOCK, Cal., 62 Pac. 
Rep. 1066. 


37. EVIDENCE — Mortgages — Res Gest#.—Where a 
mortgage purported to secure the mortgagee against 
liability on his indorsements on all notes and obliga- 
tions made by the mortgagor, and indorsed by the 
mortgagee as accommodation maker or otherwise, 
but limited the obligation to a certain amount, state- 
ments made by the mortgagor, at thetime of making 
the mortgage, that he gave it to secure three certain 
notes, which aggregated the amount stated therein, 
but the liability of the mortgagor as accommodation 
maker exceeded that amount, are competent evidence, 
as part of the res geste, to show the intent of the mort- 
gagor in making the mortgage.—ALBION STATE BANK 
v. KNICKERBOCKER, Mich., 84 N. W. Rep. 311. 


38. EXECUTION — Garnishee — Notice.—Hill’s Ann. 
Laws, § 149, subd. 3, provides, where an attachment is 
issued against personal property of a defendant in the 
hands of a garnishee, plaintiff shall serve on such gar- 
nishee a certified copy of the writ of attachment, and 
a notice specifying the property attached. Section 
283, subd. 4, provides that property or credits of a 
judgment debtor in the hands of a garnishee shall be 
levied on under a writ of execution in like manner 
and with like effect as where sueb property or debt is 
attached. Held,that where a debt due the defendant 
was levied on under execution the fact that the notice 
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served onthe garnishee stated that the money had 
been attached was immaterial, andsuch garnishee was 
rendered personally liable to the plaintiff for the 
amount of the debt.—BaRR v. WARNER, Oreg., 62 Pac. 
Rep. 899. 

39. FALSE IMPRISONMENT—Arrest Without Warrant.— 
An arrest by an officer of the law without warrant will 
not constitute falseimprisonment, if the officer arrest- 
ing had reasonable groundsto believe thata felony 
had been committed; but a private person arrests 
without a warrant at his peril, and it will be false im- 
prisonment unless it can be shown thata felony bas 
actually been committed.—GARNIER V. SQUIRES, Kan., 
62 Pac. Rep. 1005. 

40. FRAUDULENT REPRESENTATIONS—Opinion—State- 
ment of Fact.—Representations by officers of a build- 
ing association as to the time when shares will mature 
are mere expressions of opinion, and not statements 
of facts, and will not supportan actionfor deceit.— 
FLUNTER V. INTERSTATE BLDG. & LOAN ASS8N., Tex., 59 
S. W. Rep. 596. 

41. GAMING—Money Advanced in Furtherance of 
Gaming.—Where money is advanced tothe operator 
ofa gambling bucket-shop business under a contract 
that the person so advancing the money, and who 
knows the nature of the business, shall be repaid from 
the profits of such business, he cannot recover the 
sum so advanced.—VIRDEN V. MURPHEY, Miss., 28 
South. Rep. 851. 


42. GAMING CONTRAOTS.—St. 1890, ch. 437, § 2, provides 
that whoever contracts to buy or sell securities or 
commodities on credit or margin, with no intention to 
perform the contract by actual receipt or delivery, or 
whoever employs another soto buy or sellin his be- 
half, may sue for and recover from the other party to 
the contract any payment madethereon. Held, inan 
action to recover payments made on an alleged wager- 
ing contract, that defendant is not precluded from 
showing his relation as agent of the broker who made 
the contract with plaintiff’s testator, since this is nota 
criminal proceeding.—BINGHAM V. SCOTT, Mass., 58 N. 
E. Rep. 687. 


43. Gas—Use.—Where a heating company was en- 
joined from sending natural gas through its pipes for 
any purpose other than heating, full and complete 
obedience tothe injunction requires that defendant 
should make an effortto restrict to heating purposes 
only the use of gas sold by it to its customers, and 
therefore aresponsetoarule forcontempt averring 
that defendant does not know any customers using its 
gas for purposes of illumination, and thatit has no 
means of ascertaining who, if any, are so using that 
gas, except by detailed investigation into the private 
residences of customers, is not sufficient.—KENTUCKY 
HEATING CO. v. LOUISVILLE GAS CoO., Ky., 598. W. Rep. 
490. 

44. HOSBAND AND WIFE—Injuries to Persons and 
Property.—Revision, p. 851, par. 22, providing “that in 
any action by a husband and his wife foran injury 
done to the wife, in respect of which she is necessarily 
joined as co-plaintiff, itshall be lawful for the husband 
to add thereto claims in his own right arising ex 
delicto,”’ authorizes the joinder of a cause of action by 
the wifefor personal injuries, with one bythe hus- 
band for injuries to himself and property, resulting 
from the same act whichinjured her.—ACKERMAN V. 
NORTH JERSEY ST. Ry. Co., N. J., 47 Atl. Rep. 585. 


45. INJUNCTION—Restraining Publication of Libel.—A 
court of equity is without jurisdiction to enjoin the 
publisher of a newspaper from inserting therein libel- 
ous articles against the complainant.—BALLIET V. 
Cassipy, U.S.C. C., D. (Oreg.), 104 Fed. Rep. 764. 


46. INSURANCE — Action on Policy.—When an insur- 
ance policy is made payable in case of loss to a certain 
person named therein, ‘as his interest may appear,” 
the burden of proofis upon such person to show his 

right, title, or interest in and tothe mortgaged prop- 





erty in case of its destruction by fire, and a contro 
versy with the insurance company.—WILCOXx V. MUT. 
Fire Ins. CO. OF MINNESOTA, Minn., &4 N. W. Rep. 334. 

47. INSURANCE— Marine Policy — Conditions.—Where 
the violation of a condition in a marine policy is relied 
on as a defense to an action thereon, the burden is on 
the insurer to show that the condition was violated in 
some substantial and material respect.—PORTER V. 
TRADERS’ INS. CO. OF CHICAGO, N. Y., 58 N. E. Rep. 641. 

48. INSURANCE—Service of Process on Insurance 
Commissioner.—Under Ky. St. § 631, providing that be- 
fore authority is granted to any foreign insurance 
company to do business in this State it must consent 
that. service of process upon the insurance commis- 
sioner shall be a valid service upon the company, the 
agency of the insurance commissioner as to service of 
process continues after the company’s withdrawal 
from business in the State, at least asto suits upon 
contracts made in the State.—HOME BEN. SOC. OF NEW 
YorK Vv. MUEHL, Ky., 598. W. Rep. 520. 

49. INSURANCB—Total Loss.—Under Ky. St. § 700, pro- 

viding that fire insurance companies ‘in case of total 
loss” shall be liable for the value of the property 
as fixed in the face of the policy, there is a total loss 
where the insured building is so broken and disin- 
tegrated that it cannot be designated as the structure 
which was insured, though some parts of the building 
may remain standing, or where the building has been 
so injured by fire and water that it is unsafe, and has 
to be torn down.—PALATINE INS. V. WEISS, Ky., 598. 
W. Rep. 509. 
_ 50. INTOXICATING LIQUORS — Evidence of Sale on 
Sunday.—Evidence of a sale of liquor by a licensee on 
Sunday, punishable under Gen. Laws, ch. 102, § 25, for 
which acomplaint was pending against him, was ad- 
missible to prove that defendant maintained a liquor 
nuisance, though it might render him liable to a 
double punishment for the same offense.—STATE v. 
MOOREHEAD, R. I., 47 Atl. Rep. 545. 

51. LANDLORD AND TENANT— Rent—Labor by Tenant. 
—Undisputed proof that a tenant had performed labor 
in repairing the premises, by direction of the landlord, 
equal in value to the rent, constituted a good defense 
to an action for the rent.—'1 RATHEN V. KIPP, Colo., 62 
Pac. Rep. 962. 

52. LANDLORD AND TENANT—Improvements—Attach- 
ment.—Under an agreement that the lessee should not 
remove any improvements placed on the mining 
premises by him, his attaching creditor could acquire 
no rights in such improvements, irrespective of no- 
tice of the agreement, as he could gain no rights not 
held by the tenant himself.—LITTLB VALERIA GOLD 
MIN. & MILL. CO. V. LAMBERT, Colo., 62 Pac. Rep. 966. 


53. LigN—Architect.—An architect who prepares 
plans and specifications fora building, and superin- 
tends the construction of such building in accordance 
therewith, has alien for his services, both in prepar- 
ing said plans and specifications and in superintend- 
ing such construction.—JOHNSON v. MCCLURE, N. 
Mex., 62 Pac. Rep. 983. 

54. LIFE INSURANCE — Assessment Policy.—A life in- 
surance company, authorized by its charter to do busi- 
ness Only on the assessment plan, does not exceed its 
authorities by the issuance of a policy which requires 
the payment of fixed premiums, or such ratio or mul- 
tiple of such premiums as shall be determined by the 
directors, and provides, in effect, that the excess of 
sucb premiums above what is required to meet current 
mortucry claims, expenses, etc., shall be paid into a 
reserve or emergency fund, and that, after the expira- 
tion of acertain number of years, the policy holder 
may surrender the policy, and receive as its surrender 
value aj certain per cent. of the umount; remainingjin 
the reserve fund aud directly contributed by him or at 
his option nave the same applied to extend the obliga- 
tion of the company to pay the principal sum in event 
of death. Such a policy is not an endowment policy, 
but retains the essential features of the assessment 
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plan.—HaYDEL V. MutT. RESERVE FUND LIFE Assy., U. 
8. C. C. of App., Eighth Circuit, 104 Fed. Rep. 717. 

55. LIMITATIONS—Coverture—Existence of Disability. 
—Where a married woman relies on the disability of 
coverture to postpone the running of the statute of 
limitations against her claim for the recovery of land, 
she must allege in her bill that the disability existed 
at the time her cause of action accrued, andcontinued 
to the time of commencing suit.—HaLE v. ELLISON, 
Tenn., 59 S. W. Rep. 673. 

56. MANDAMUS—Estoppel.— Mandamus will not issue 
to compel the performance of an act, the doing of 
which has been enjoined by another court, vested with 
jurisdiction over the subject-matter and over the par- 
ties tothe injunction proceeding, except that it may 
sometimes issue in behalf of one who is not a party to 
the injunction, and whose rigbts can only be secured 
by its allowance.—STATE V. GODARD, Kan., 62 Pac. 
Rep. 998. 

57. MARRIAGE — Consanguinity of Parties—Dower.— 
The fact that an agreement between a man and 
woman, legally incapable of marrying, because of 
consanguinity, to live together as husband and wife, 
had been executed, and the husband had died, did not 
entitle the woman to dower in the husband’s estate.— 
MCILVAIN V. SCHEIBLEY, Ky., 59 8. W. Rep. 498. 

58. MASTER AND SERVANT—Contract of Employment. 
—Defendant executed acontract to employ plaintiff so 
long as his services were satisfactory, and plaintiff re- 
leased defendant from all liability for damages for an 
injury sustained by him on defendant's road. Held, 
that inan action by plaintiff for damages for breach 
of the contract of employment it was improper to in- 
troduce mortality tables to enable the jury to assess 
plaintiff’s damages, since the defendant had the right 
to terminate the contract whenever plaintiff's serv- 
ices were not satisfactory.—Sax V. DETROIT, ETC. Ry. 
Co., Mich., 84 N. W. Rep. 314. 

59. MASTER AND SERVANT — Fellow-Servants — Train 
Dispatcher and Trainmen.—A railroad train dis- 
patcher is a vice-principal, and not a fellow-servant in 
his relation to trainmen, and the master is liable for 
an injury to a trainman which is the proximate result 
of the negligence ofthe dispatcher in giving orders 
for the movement of trains.—FELTON v. HARBESON, 
U. 8. C. C. of App., Sixth Circuit, 104 Fed. Rep. 737. 


60. MASTER AND SERVANT—Injury—Fellow-Servants. 
—Since decedent, a yard master, while riding on one 
of defendant’s flat cars attached to aswitch engine, 
was a fellow-servant ofthe engineer, defendant was 
not liable for his death, caused by the negligence of 
the engineer in running the car over an iron nut ac- 
cidentally on the track, whereby decedent was thrown 
from the carand killed.—FaRQUHAR V. ALABAMA & V. 
R. Co.. Miss., 28 South. Rep. 850. 

61. MASTER AND SERVANT—Negligence — Assumption 
of Risk.—A railway brakeman, continuing work with 
knowledge of the discontinuance of night inspection 
of defendant’s track, does not ussume the risk of an 
accident caused by the burning of a bridge overa 
stream, in the night.—MAaYDOLE V. DENVER &R.G. R. 
Co., Colo., 62 Pac. Rep. 964. 


62. MASTER AND SERVANT— Negligence — Dangers In- 
cident to Employment.—A railroad company, which 
knowingly directs a minor, who is employed as a mes- 
senger in its office, and who has no experience as a 
brakeman, to act in the latter capacity, and fails to in- 
struct him asto the dangers incident to the employ- 
ment, is guilty of negligence, which will warrant a re- 
covery by the minor for an injury received while in 
such employment. — TEXARKaNaA & FT. 8S. Ry. Co. v. 
PREACHER, Tex., 598. W. Rep. 593. 


63. MASTER AND SERVANT— Negligence — Evidence.—. 


Where an employee is injured by the breaking of an 
iron ring in achain during the lifting of a weight, the 
master cannot be charged with negligence in the mak- 
ing of the ring, the defect being a concealed one in the 





body of the iron, dueto the presence of dirt or eul- 
phur, and there being nothing in the appearance of 
the iron from which the ring was made to indicate any 
defect, and the workmen employed in making it being 
competent and skillful.— SMITH v. NEW YORK CENT. & 
H. R. RB. Co., N. Y., 58 N. E. Rep. 655. 

64. MECHANICS’ LtgN.—A lien cannot be enforced for 
materials furnished for building purposes for a build- 
ing on a wife’s real estate under a contract made with 
the husband, to which she was not a party.—HALL v. 
ERKFITZ, Mich., 8 N. W. Rep. 310. ' 

65. MORTGAGE—Foreclosure — Limitations. — A par- 
tial payment which prevents the running of the stat- 
ute of limitations against the mortgage debt will also 
prevent the statute from running against an action to 
enforce the mortgage security. The question whether 
the same rule applies to the foreclosure of a mortgage 
by advertisement is left open.—KENASTON V. LORIG, 
Minn., 84 N. W. Rep. 323. 


66. MUNICIPAL CORPORATION—Business Authorized by 
Charter—Franchise.—Though the charter of a gas com- 
pany states that the business and operations of the 
company shall consist in furnishing a certain city 
with gaslight in pursuance of and according to the 
terms of a certain ordinance of the city, the company 
may acquire anew franchise for supplying the city 
with gas, there being no intention to designate the 
carrying out of the existing contract es the sole busi- 
ness for which the corporation was organized.—KEITH 
v. JOHNSON, Ky., 59S. W. Rep. 487. 


67. NEGLIGENCE—Contributory Negligence — Direct- 
ing Verdict.—In determining whetber a person has 
been guilty of acts amounting to contributory neg- 
ligence, his age is of no significance, except as a mark 
ofcapacity. In an action for personal injury to an in- 
fant it is not error for the court to take the case from 
the jury where it clearly appears that the child hada 
capacity for self-protection which it culpably omitted 
to use in face of danger which it knew and sufficiently 
sppreciated.—BgEss v. ATCHISON, T. & 8S. F. Ry. Co., 
Kan., 62 Pac. Rep. 996. 


68. NUISANCE—Right by Prescription.—One claiming 
by prescription the right to maintain a private nui- 
sance assumes the burden of showing that for the full 
period of the statute of limitations he has violated the 
law to the extent and with the results charged against 
him, with the practical acquiescence of the person in- 
jured, and to the extent that during the whole time an 
action would lie against him.—STAMM ¥V. CITY OF AL- 
BUQUERQUE, N. Mex., 62 Pac. Rep. 973. 


69. PUBLIC LanpDs—Fraud in Obtaining Patent.—One 
who advances money to a settler on school lands with 
which to make improvements and payments to the 
State, and who,on accepting a deedtosuch land in 
payment, surrenders no new consideration, but merely 
the promise to’repay him, is not a purchaser for 
value, so as to be protected against the State's rights 
toset aside the patent for fraud of the settier in re- 
ceiving it.—STATE V. BURNETT, Tex., 59 S. W. Rep. 
599. 

70. QUIETING TITLE—Action by Mortgagee. — When, 
in an action to quiet title and determine an adverse 
claim, it appears that plaintiff merely held a mortgage 
on the property, and that defendants hold the legal 
title, the action should be dismissed.— FIBLDS V. COB- 
BEY, Utah, 62 Pac. Rep. 1020. 

71. RAILROAD CoMPANY—Duty to Trespasser. — The 
servants in charge of a train were not required to give 


a sig;znal ofthe train’s approach at a mere pathway 


crossing outside a city, orto do anything more than 
exercise proper care, after discovering the peril of 
one who was asleepon the track at a late hour at 
night, to avoid injuring him.—Lyons’ ApmMR. V. ILLI- 
NOIS CENT. R. Co., Ky., 59S. W. Rep. 507. 

72. RAILROAD COoMPANY—Negligence.— It is a ques- 
tion of fact for the jury whether the maintenance by 
the defendant of a mechanical contrivance in a public 
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highway, and the sudden raising of a red flag thereby, 
without warning of any kind, thus frightening the 
plaintiff's horse and causing an eccident which results 
in the injury complained of, isa negligent act which 
isthe proximate cause of the injury.—JOHNSTON V. 
New YorK & L. B. R. Co., N. J., 47 Atl. Rep. 586. 


73. RAILROAD COMPANY—Negligence— Licensees and 
Trespassers.—A railroad compapy owes no duty to 
mere trespassers upon its tracks, except to avoid un- 
necessary injury to them after they are discovered on 
the premises; but where there exists a license to the 
public to go upon or across the tracks at a particul 
place, either express or implied, the company is 
bound to use reasonable care to avoid injury to those 
whose presence there it may reasonably anticipate.— 
TuTT V. ILLINOIS CENT. Rh. Co., U. 8S. C. COC. of App., 
Sixth Circuit, 104 Fed. Rep. 742. 


74. RECEIVERS — Appointment in Another State.— 
W bere, in a proceeding by a creditor and stockholder 
of an insolvent corporation, a receiver was appointed 
in Connecticut under a statute of that State providing 
for winding up insolvent corporations, and a deed of 
assignment was executed to the receiver in aid of the 
receivership, the proceeding, being in invitum, did not 
havethe effect of a voluntary assignment for the 
benefit of creditors; and as it is operative, therefore, 
as to property in Kentucky, only sofar as the courts 
of that State chose to respect it, a subsequent attach- 
ing creditor in that State will be given priority.— 
ZACHER V. FIDELITY TRUST & SAFETY-VAULT Co., Ky., 
69S. W. Rep. 493. 


75. RECEIVER—Corporations — Right of Receiver to 
Maintain Ancillary Suits. — A special receiver, ap- 
pointed by a Minnesota court for that purpose, can 
maintain ancillary suits in a federal court of another 
jurisdiction to enforce the statutory liability of non- 
resident stockholders in an insolvent Minnesota cor- 
poration.—HAaLg V. TYLER, U.8.C.C., D. (Mass.), 104 
Fed. Rep. 757. 


76. RELEASE—Impeachment in Action at Law. — A 
written release, intentionaliy executed by a plaintiff, 
on payment by defendant of an agreed sum in settle- 
ment of the cause of action, cannot be impeached in 
an action at law in a federal court on the ground that 
the plaintiff was induced to accept the terms of set- 
tlement, and to execute the release, by false and 
fraudulent representations.—HILL V. NORTHERN Pac. 
Ry. Uo., U. 8. C.C., D. (Wash.), 104 Fed. Rep. 754. 


77. REPLEViIN—Action on Bond.—Where defendant in 
replevin executed to plaintiff a bond conditioned to 
redeliver the property, and pay any sum of money 
that might be recovered aguinst him, and after a 
judgment that plaintiff was entitled to possession of 
the property defendant immediately redelivered it to 
plaintiff, and no judgment was rendered against him 
for damages, an action onthe bond to recover dam- 
ages for depreciation in the value of the*property was 
properly dismigsed.—LEWIS V. MCNARY, Oreg., 62 Pac. 
Rep. 897. 

78. RES JUDICATA.—A juigment in replevin for de- 
fendants, appearing to have’ been rendered on the 
merits of the controversy, is a bar to any recovery by 
plaintiff in a subsequent action of trespass between 
the same parties for the same taking of the same 
goods.—LOWENTHAL v. Baca, N. Mex.,62 Pac. Rep. 
982. 

79. SHERIFFS AND CONSTABLES—Arrest— Unnecessary 
Force.—Where plaintiff, while resisting arrest by a 
constable and his deputy, was shot by the deputy, and 
the court found ‘‘that the deputy willfully shot plaint- 
iff,” but from other findings it was evident that the 
word ‘‘willfully” was used in its ordinary sense, and 
not as meaning maliciously, the contention that the 
constable and his bondsmen were not liable for thein- 
jury, because the action of the deputy was extraof- 
ficial, cannot be sustained,—TOWLKE V, MATHEUS, Cal., 
62 Pac. Rep. 1064. 





80. SPECIFIC PERFORMANCE — Agreement to Devise 
Land.—A note or memorandum in writing of an 
agreement to devise land, made upon sufficient con- 
sideration, and signed by the person making it, may 
be enforced against his heirs or devisees, by an action 
to compel a conveyance from them in specific per- 
formance of the promisor’s agreement.—NEWTON Vv. 
Lyon, Kapn., 62 Pac. Rep. 1000. 

81. SPECIFIC PERFORMANCE — Contract for Personal 
Services.—Under Civ. Code, § 3390, subd. 1, providing 
that an obligation to render personal service cannot 
be specifically enforced, an sgreement made by a 

“father with his daughter to the effect that, if the latter 
would give up ber present home, and move, with her 
family,to the home of the father, and there care for 
him during his life, she might occupy his home during 
his life, and receive certain testamentary provisions, 
and whichthe daughter complied with to the extent 
of moving to her father’s hcuse, and there caring for 
him until he left, dissatistied with her treatment of 
him, could not be specifically enforced by the daughter 
as against the father’s action to dispossess her of the 
premises, since it lacked the cssential mutuality.— 
O'BRIEN v. PERRY, Cal., 62 Pac. Rep. 927. 

82. TAXATION—Right of City to Sue.—Where a corpo- 
rate charter provides for a plea of four years’ lim- 
itation in bar of suits by the city for taxes, the city has 
a reasonable time after the act takes effect in which to 
bring suits on claims, though.barred under the limita- 
‘tion prescribed by the charter at the tinre it took ef- 
fect.—LiInK Vv. CiTY OF Houston, Tex.,59 S. W. Rep. 
566. ‘ 

88. TAXATION — Suit to Enjoin Discrimination.—In a 
suit to enjoin a discriminating assessment of railroad 
property by a State commission on the ground that 
there was an established rule by which all other prop- 
erty inthe State was assessed at less than its actual 
value, where it is impossible to prove directly the 
adoption of such arule by the assessing officers, it is 
competent for the complainants to establish its exist- 
ence by inference from a uniform course of conduct, 
and‘ for that purpose to introduce evidence of particu- 
lar assessments and the value of the property as- 
sessed.—SOUTHERN Ry. Co. Vv. NORTB CAROLINA CORP. 

Commission, U.S.C. C., E. D. (N. Car.), 104 Fed. Rep. 

700. 

84. TAXATION—Venue.—One who participates in a 
conspiracy tocheat and defraud another, and in the 
conversion of his property, commits a trespass, within 
Rev. St. 1879, art. 1198, authorizing a defendantto be 
sued out of the county of his residence when the cause 
of action is a trespass committed ip the county where 
the suit.is brought.—ROTAN v. MAEDGEN, Tex., 59 8. 
W. Rep. 585. 

85. Tax SALE — Validity — Assessment of Mining 
Claims.—Laws Colo. 1891, p. 113 (3 Mills’ Ann. St. 1891- 
96, p. 833, § 3226"), which contains but a single provis- 
ion that “it shall be the duty of county assessors in as- 
sessing mining claims which are eutered or patented 
to give on their assessment rolis the mineral survey 
numbers ofthe same,” must be regarded as manda- 
tory, and the omission of the assessor to comply with 
it by giving the number of a claim assessed, where it 
is not corrected, but iscarried through the delinquent 
tax list, advertisements, and all proceedings until the 
claim is sold, renders the sale invalid, andthe deed 
based thereon void.—HaMMON V. Nix, U. 8. C.C. of 
App., Bighth Circuit, 104 Fed. Rep. 689. 


86. TSNDER—Vendor and VPurchaser-Condition.—A 
tender by plaint!ff did not stop interest, as he did not 
keep his tender good by tendering or paying the 
money into court, though defendant, by refusing to 
receivethe money, and denying all obligations under 
the contract sued on, made himseif liable for the costs 
ofthe action.—LLoyD Vv. O’REAR, Ky., 59 8. W. Rep. 
483. 

87. TriaL—Correction of Defective Verdict.—A ver- 
diet for defendant will not be set aside because the 





80 CENTRAL LAW JOURNAL. 


No. 4 








court allowed the jury to retire, and correct an incom- 
plete verdict im favor of plaintiff, where the jury 
reached an agreement in defendant’s favor before 
separating, and the foreman signed the wrong puper 
by mistake.—LeVINE V. GLOBE ST. Kr. Co., Mass., 58 
N. E. Rep. 685. 

88. TrRIaL—Inspection of Party’s ’erson.—The court 
has no power to order plaintiff ina personal injury 
case to submit to inspection of his person in order to 
enable the person making the examination to qualify 
as a witness, either independently of or under Pub. 
St. ch. 170, § 43, empowering the court to order a view 
ofa piace in question, or of “any property, matter or 
thing relating to the controversy between the par- 
ties,” orunder St. 1887, ch. 383, § 8, authorizing the 
court to issue such orders as the case may require.— 
STackK v. NEW YORK, ETC. R. Co., Mass., 58 N. E. Kep. 
636. 

89. TrRusTts—Private Parks—Liens.—A bill to enforce 
payment of assessments levied for the maintenance of 
a private park, claimed to be liens on defendant’s 
lands, established by a trust deed of one of defend- 
ant’s predecessors in title, which alleges that at a 
meeting of those entitled to vote, beld for the purpose, 
in accordance with the terms of the trust deed, these 
assessments were imposed on all persons entitled to 
the use of the park, is not insufficient, though it is not 
alleged thatthe meeting was held in a placein the 
park,as provided in the trust deed.—HBEALD V. Ross, 
N.J.,47 Atl. Rep. 575. 


90. VENDOR AND PURCHASER—Innocent Purchaser.— 
An innocent purchaser of land from a grantor, who 
has practiced fraud in obtaining bis title, can convey 
a good title to a grantee with notice of the fraud.— 
EQUITABLE SURETIES CO. V. SHEPPARD, Miss., 25 South. 
Rep. 842. 


91. WaTeER—Contracts for Supplying. — Const. Cal. 
1879, art. 14,§ 2, providing that ‘‘the right to collect 
rates or compensation for the use of water supplied to 
any county, city and county, or town, or the inhab- 
itants thereof, is a franchise, and cannot be exercised 
except by authority of and in a manner prescribed by 
law,” does not render invalid contracts for the sup- 
plying of water, and the payment of rentals therefor, 
until such time as the legislature shall expressly con- 
fer power by statute to make such contracts, but its 
purpose isto require conformity to such statutes if 
enacted.—SaN DIEGO FLUME CO. Vv. SOUTHER, U.S.C. 
C. of App., Ninth Circuit, 104 Fed. Rep. 706. - 


92. WaTERS — Navigable Waters — Obstruction of 
River.—Where, by reason of the plastic nature of a 
substratum of clay under the right of way of a railroad 
located some distance from a navigable river, the 
track of the road settled, and the additional weight of 
an embankment built by the company forced the clay 
into the bed ofthe river, causing a bar, which ob- 
structed navigation, such bar is the direct result of 
the building of the embankment, and constitutes a 
public nuisance, for the creation and maintenance of 
which the company is liable unless the obstruction 
was authorized by congress, and such authority can- 
not be implied from an act authorizing the building of 
the road where it was located.—NORTHERN Pac. Ry. 
Co. v. UNITED STATES, U.8.C.C. of App., Eighth Cir- 
cuit, 104 Fed. Rep. 691. 


93. WaTERS — Subsurface Water — Right of Land- 
owner.—One who sinks wells and instalis a pumping 
plant on bis land, consisting of two acres, for drawing 
water therefrom, and sending it away for merchan- 
dise, knowing beforehand that the underground 
operation and habits of the water in its own and 
neighboring lands, embracing from five to eleven 
square wiles, will be to enable it to capture the greater 
part of it, and who, by the operation thereof, lowers 
the underground water, so that owners of adjoining 
lands cannot grow thereon crops for which it is par- 
ticularly adapted, or destroys them after they are 
partly grown, will be enjoined, as fora trespass.— 





FORBELL v. CITY OF NEW YORK,N. Y., 58 N. E. Rep. 
644. 

94. WATERS AND WATER COURSES.— Where the com- 
plaint of riparian owners on a river alleged that de- 
fendants had so lowered the bed of a creek flowing 
out of the river above complainants’ land that water 
which should flow into the river was diverted, and 
that complainants, in order to restore the natural con- 
ditions, erected a dam, and defendants’ answer de- 
nied the lowering of the creek, and alleged that the 
dam excluded waters which should flow intothe same, 
and the issue being the natural height of the river 
bank at the head of the creek, a judgment based on 
findings determining the volume of water which 
should flow into the creek was invalid, as not within 
the issue.—WALLACE v. FARMERS’ DITCH CO., Cal., 62 
Pac. Rep. 1078. 

95. WATERS AND WATER COURSES — Damages — Pre- 
scription.— While a prescriptive right to flow lands of 
another by a‘dam is acquired by uninterrupted use, 
under a claim of right, for 20 years, such right is not 
acquired where the damowner has been periodically 
sued by the adjacent landowners during the 20 years 
for flowing their lands, and has paid judgments for 
damages resulting from the flowage. — HARMON v. 
CARTER, Tenn., 508. W. Rep. 656. 

96. WATERS AND WATER COURSES—Diversion of Flood 
Waters.—A lower riparian owner who is not injured 
by the diversion of flood water above his land cannot 
restrain such diversion.—FIFIELD V. SPRING VALLEY 
WATERWORKS, Cal., 62 l’ac. Rep. 1054. 

97. WATERS AND WATER COURSES — Negligence — 
Pleading.—Where a compluint alleged that ;defendant 
had constructed an irrigation ditch intersecting land 
on which plaintiff had a right of pasture, and that de- 
fendant negligently permitted the ditch to enlarge, 
and that plaintiff's cattle were lost by miring therein, 
but did not state that after the enlargement the diteh 
was wider than its right of way, the complaint did not 
state acause of action, as defendant’s privilege of 
pasture on adjoining land gave him no license over 
the land occupied by the ditch.—MESSENGER V. GOR- 
DON, Colo., 62 Pac. Rep. 959. 


98. WILLS—Bequest in Trust—Trustees.— A bequest, 
after a life estate, to the selectmen or other municipal 
authorities of a parish, or their successors, forever, 
by what pame soever such municipal authorities may 
at any time be known, in trust to distribute the in- 
come £0 as to do the most good for the relief and bene- 
fit of respectable needy persons of the parish, not de- 
pendent on the parish for their support,is not a be- 
quest tothe parish, nor to the officers in their official 
capacity, but individual trustees, described by their 
official positions, so that competent trustees are 
named.—IN RE STURGIS, N. Y.,58 N. E. Rep. 646. 


99. WILL—Codicil.—Testatrix, after making her will, 
wrote on a sheet of note paper, ‘‘Il giveto my daughter 
W my residence on Broadway, and all pertaining 
thereto; to have and to hold forever in her own right,” 
which she signed, and afterwards acknowledged it, 
as she would a deed, before a notary, and it was 
signed by two witnesses. This paper. was found among 
her valuable papers after her deatb, in an envelope on 
which was indorsed in her handwriting, and signed 
by her, ‘‘For W at or after my death.” Held, that the 
writings were a codicil to the will, and properly pro- 
bated as such, since they made disposition of testa- 
trix’s property to take effect after ber death.—GrRiIGs- 
BY’S LEGATEES Vv. WILLIS’ ESTATE, Tex., 59S. W. Rep. 
574. 

100. WILL—Powers—Executors.— Where a testator, 
by his will, gave his executors power to do any and 
everything with his property that he could bave done 
during his life, the executors bad power to execute a 
deed confirmiog a deed given by their testator, but 
lost before registration.—CoaL CREEK CONSOL. COAL 
Co. ¥V. East TENNESSEE [ROD & COAL CO., Tenn., 598, 
W. Rep. 634. - 





